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Two decades ago, Thomas Stoddard and Paula Ettelbrick
debated whether LGBT advocates should focus time, energy, and
financial resources seeking to vindicate same-sex marriage rights
rather than focus on other worthwhile goals.1 Much has happened
since then, including the recognition of same-sex marriage and civil
unions in some states 2 and the passage of state Defense of Marriage
Acts (DOMA) in others, 3 as well as the passage of the federal Defense
of Marriage Act.4 Given some of the very great gains and losses that
have occurred over the past two decades and the possibility that the
current federal government is more favorably disposed to LGBT
issues than it has been, say, over the past eight years, revisiting this
topic at this time seems especially appropriate.

Discussions of the proper direction to be taken by LGBT
advocates might focus on goals or on the best ways to achieve those
goals. Included in the former might be a discussion of whether it
makes sense to emphasize family issues rather than, for example,
employment issues, whether it makes sense to prioritize marriage
rather than domestic partnerships, or whether it makes sense to
prioritize relationships between adults rather than relationships
between parents and children. Included in the latter might be an
analysis of the mix of litigation and public education strategies that
would be most likely to result in expanded protection for LGBT
families.

The focus of this Essay will not be on the proper mix between
litigation and public education but on why marriage should still be
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1. See Thomas Stoddard, Why Gay People Should Seek the Right to Marry,
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considered a worthy goal. Marriage is important for practical and
symbolic reasons, both for those couples who wish to marry and for
those who do not. While the recognition of same-sex marriage, even
on a national scale, would not end all difficulties for members of the
LGBT community, securing the recognition of same-sex marriage in
more places would advance LGBT equality in a number of respects.
Further, such recognition would redound to the benefit of society as a
whole in both obvious and nonobvious ways. Both because securing
marriage equality is a worthy end in itself and because securing
marriage equality will be instrumental in the achievement of other
worthwhile ends, the struggle for recognition of the right to marry a
same-sex partner must continue unabated.

WHAT GOALS SHOULD LGBT ADVOCATES BE PURSUING?

While there is general agreement among LGBT advocates that
legal recognition and protection of the families of same-sex partners
is desirable,5 there is much disagreement about related issues, e.g.,
whether marriage is rightfully privileged over other types of
relationships and, even if so, which kinds of benefits should be
reserved for married couples and their families. These disagreements
are based on both practical and theoretical considerations. Some
commentators suggest that it would be easier as a practical matter to
secure benefits for same-sex couples and their families under the
mantle of a separate status, say, civil unions or domestic
partnerships.6 Others argue that marriage itself is tainted,7 and that
same-sex couples neither should be seeking marriage for themselves
nor should be implicitly endorsing its value by continuing to make
marriage equality a major goal. Still others maintain that LGBT
advocates should seek to convince policymakers that marital status is
not the appropriate basis upon which to award benefits,s and that
such a task is made much more difficult if a great deal of time, effort,
and financial resources are expended seeking to achieve marriage
equality.

One difficulty in knowing how to assess some of these differing

5. See Paula L. Ettelbrick, Wedlock Alert: A Comment On Lesbian and Gay
Family Recognition, 5 J.L. & POLY 107, 115 (1996) ("[AIll of these advocates share the
same passionate goal of equal treatment and respect for lesbian and gay families,
despite the different means by which they would accomplish that goal.").

6. For an article suggesting that civil unions are a viable alternative worthy of
pursuit, see generally Greg Johnson, Vermont Civil Unions: The New Language of
Marriage, 25 VT. L, REV. 15 (2000).

7. Cf. Ettelbrick, supra note 1, at 683 ("Steeped in a patriarchal system that looks
to ownership, property, and dominance of men over women as its basis, the institution
of marriage long has been the focus of radical feminist revulsion.'.

8. See generally NANCY D. POLIKOFF, BEYOND (STRAIGHT AND GAY) MARRIAGE:
VALUING ALL FAMILIES UNDER THE LAW (2008).
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claims is that they rely on public attitudes, which are subject to
change over time9 and which may be difficult to assess accurately at
any particular point in time if only because polling results may
depend upon how the questions are framed.1o Yet, when claiming
that it would be easier to secure certain rights by pressing for the
recognition of civil unions rather than marriage or, for that matter,
that it would be easier to secure those rights by pressing for the
recognition of marriage rather than civil unions, commentators have
at least implicitly made a judgment about the relative likelihood of
success of each strategy. Regrettably, it is difficult to have confidence
in such predictions, especially because an additional factor to
consider is how those numbers would change after public education
efforts. Nonetheless, some judgment must be made, and the
discussion here should be understood to be based on but one of many
possible understandings of current trends.

An additional issue complicating any analysis of the proper
direction to take at this time is that marriage is sought both for the
various financial benefits associated with the status and for the
symbolism of having access to the institution. Some or all of those
benefits could be provided to those acquiring a different status, for
example, civil union status. Insofar as one wishes to assess whether
it makes sense to seek marriage rights rather than civil union rights,
it might be helpful to exclude from the discussion those benefits that
would be available were either status recognized by the state.

Suppose that the state and federal governments were to modify
their current policies and accord financial benefits on a basis other
than marital status." Would it still make sense to seek same-sex

9. See Bernard E. Harcourt, Foreword: "You Are Entering a Gay and Lesbian Free
Zone": On the Radical Dissents of Justice Scalia and Other (Post-) Queers. [Raising
Questions About Lawrence, Sex Wars, and the Criminal Law], 94 J. CRIM. L. &
CRIMINOLOGY 503, 536 n.153 (2004) ("According to historical polling data from
USAToday/Gallup polls, public opinion became consistently and increasingly more
favorable toward the legalization of homosexual relations between consenting adults
during the period from July 1988 to May 2003-just before the Lawrence decision was
released. Whereas only 35% of the population favored the legalization of homosexual
relations in July 1988, that number steadily increased during the 1990s, reaching 50%
in February 1999 and going as high as 60% in May 2003. However, one month after
the Lawrence decision, that number had shot down to between 48-50%. In a similar
vein, those who believed homosexual relations should not be legal decreased from 57%
in July 1988 to about 35-37% in May 2003. Yet one month after the Lawrence decision,
the number was back up to between 44-46%." (citations omitted)).

10. Rachael N. Pine & Sylvia A. Law, Envisioning a Future for Reproductive
Liberty: Strategies for Making the Rights Real, 27 HARv. C.R.-C.L. L. REV. 407, 452
n.208 (1992) ("Polling results vary widely based on how the questions are asked ... ").

11. Cf. Caleb W. Langston, Comment, Fundamental Right, Fundamentally
Wronged: Oregon's Unconstitutional Stand on Same-Sex Marriage, 84 OR. L. REV. 861,
867 n.22 (2005) ("In a report issued in January 2004, the United States General
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marriage rights?
Certainly, some of the impetus for seeking marriage equality

would then be dissipated, especially because resources are limited
and there are other areas in need of attention, for example, increased
protection for parent-child relationships. That said, however, there
would still be reason to seek marriage rights, because the state
refusal to permit same-sex couples to marry imposes stigmatic harm
and, further, is offered as a justification for imposing other burdens
on the LGBT community. For example, it is sometimes argued that
marriage provides the best setting in which to raise children, and
because same-sex couples cannot marry in most states, such couples
should be disfavored should they wish to adopt.12 Were same-sex
couples permitted to marry more generally, that argument would
lose much if not all of its force for two distinct reasons.

First, in a state recognizing same-sex marriage, it simply could
not plausibly be argued that same-sex couples should be disfavored
in adoption because of their inability to marry. At most, what would
be argued would be that those couples who had chosen not to marry
should be disfavored. Yet, it seems reasonable to believe that the
claim that the unmarried should be disfavored is at least sometimes
offered pretextually as a rationalization for denying same-sex couples
adoption rights. 13 Were the argument no longer available to serve
that function, it would be used less often, thereby making it easier
for both same-sex and different-sex nonmarital couples to adopt,14
which would benefit both the couples themselves and any children
that they would be helping to raise. States precluding those in
cohabiting relationships from adopting seem to forget that such a
policy may mean that children who would otherwise be adopted will
now simply languish in foster care or other nonpermanent settings.

Second, even in states not yet recognizing same-sex marriage,
the argument that same-sex couples should not be allowed to adopt
because of their inability to marry would be less persuasive. If many
states recognize same-sex marriage, then a particular state's refusal

Accounting Office (GAO) identified 1138 federal statutory provisions that confer
benefits, rights, and privileges conditioned upon marital status.").

12. See Lofton v. Kearney, 157 F. Supp. 2d 1372, 1383-85 (S.D. Fla. 2001).
13. Cf. Nancy C. Marcus, Beyond Romer and Lawrence: The Right to Privacy

Comes Out of the Closet, 15 COLUM. J. GENDER & L. 355, 409 (2006) ("Until the issue of
same-sex marriage is resolved, one of the excuses for denying gays equal rights will
remain, with lower courts divided over the constitutionality of such pretexts.").

14. See UTAH CODE ANN. § 78B-6-117(3) (2008) ("A child may not be adopted by a
person who is cohabiting in a relationship that is not a legally valid and binding
marriage under the laws of this state."); Valerie Richardson, Gay Rights Abandoned on
Sidelines After Election, WASH. TIMES, Nov. 18, 2008, at B1 ("In Arkansas, voters
approved a ballot measure prohibiting unmarried couples-and thus gay couples-
from adopting children.").
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to recognize such relationships would be less likely to be read as
indicating something about same-sex couples, e.g., their being
somehow unsuited for marriage, and more likely to be viewed as
saying something about the state refusing to accord such recognition.

To some extent, an analogous argument could be offered were
many states to recognize civil unions, namely, that the failure to
afford legal recognition to relationships involving same-sex couples
was more indicative of something about the state than about same-
sex couples. Yet, there are at least two reasons that the analogous
argument is less persuasive if the focus is on civil unions rather than
same-sex marriages. First, by recognizing a separate class of
relationships called civil unions, the state is saying something about
same-sex couples. Thus, it would not be surprising for some to argue
that because the state has implicitly if not explicitly stated that
same-sex couples are not worthy of marriage, 15 the state is permitted
to treat them differently with respect to other matters of family life,
e.g., their relationships with the children whom they are or would
like to be raising. Thus, even were civil unions recognized, it still
might be argued that same-sex couples should not be permitted to
adopt because they cannot marry. 16

Second, it might be argued that because civil unions are still in
their infancy, it is too early in the day to say whether civil union
homes provide a good setting in which to raise children. The
presumption that it is best to raise children in marital homes might
not be extended to civil union homes, and thus states might still try
to preclude same-sex couples from adopting, evidence that children
are flourishing in homes headed by parents of the same-sex
notwithstanding. 17

While commentators might analogously claim that same-sex
marriages are in their infancy and thus it is too early to tell whether

15. See Schuman, supra note 2, at 2136 ("Same-sex marriage advocates are
supposed to be mollified by receiving similar benefits under a different name, but the
very fact of it having a different name implies a difference in status.").

16. Cf. Marisa Gonzalez, Note, If You Can't Fix It, You've Got to Stand It: Lofton v.
Secretary of Department of Children and Family Services and the Florida Adoption
Statute's Discrimination Against Homosexuals and Foster Children, 7 WHITTIER J.
CHILD & FAM. ADvoc. 277, 313 n.161 (2008) ("Married couples are the purest form of
household in which a child should be placed for adoption, yet homosexuals cannot
adopt, but if homosexuals could marry, they would assumingly be part of the group of
ideal adoptive parents since they have a legally recognized and sanctified bond.").

17. See Linda C. McClain, Intimate Affiliation and Democracy: Beyond
Marriage?, 32 HOFSTRA L. REV. 379, 410 (2003) ("It has been possible to bring social
science research to bear on the issue of gay and lesbian parenting in order to offer
strong evidence of the capacity of gay men and lesbians to be loving, capable parents
and to produce flourishing, healthy children.").
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same-sex marital homes provide benefits to children,18 there is
reason for commentators to be reluctant to adopt such a tack, since it
would invite much closer scrutiny of the claims about marriage more
generally. Thus, a commentator who suggests that there is
insufficient data to support that same-sex marriages provide a good
setting for children to thrive would open the door to examining the
data about other marriages. Thus, even if marriage, as a general
matter, is thought to benefit children, a separate question is whether
a particular subset of marriage benefits children, e.g., high conflict
marriages.19 But further analysis of the claims of the benefits of
marriage involving other subgroups may undermine the claims that
same-sex marriage opponents want to trumpet,20 e.g., that while
same-sex marriage should not be permitted, different-sex marriage
must be promoted. 21 Instead, it may turn out that there are a variety
of types of marriages that may not be so good for children, which
would undermine the pro-marriage agenda. Indeed, when different
subgroups of marriage are examined, it may turn out that same-sex
couples would better promote the interests of children than would
other potential adoptive parents. 22

The claim here is not that widespread recognition of same-sex
marriage would thereby eradicate any difficulties that members of

18. Cf. John G. Culhane, Beyond Rights and Morality: The Overlooked Public
Health Argument for Same-Sex Marriage, 17 LAW & SEXUALITY 7, 29 (2008)
(discussing authors who argue that marriage affords numerous nonlegal benefits to
different-sex couples but who "draw no conclusions as to whether the legalization of
marriage for same-sex couples would give rise to the same benefits enjoyed by
heterosexual marriage partners").

19. Marsha Garrison, Reviving Marriage: Could We? Should We?, 10 J.L. & FAM.
STUD. 279, 307 (2008) ("[T]he continuation of a high-conflict marriage is negatively
associated with children's health and happiness, just as it is for adults .... ").

20. See id. at 310-11 ("But to provide lasting benefits to children, state policy must
succeed not just in encouraging parents to marry, but also to marry well and stay
married. Because the chances of such a sequence are dramatically reduced when
couples are immature and their relationships troubled by infidelity, violence,
substance abuse, and the stresses associated with poverty, a marriage-promotion
policy could not accomplish much for children unless it focused on the linked goals of
encouraging healthy marriages with good prospects of long-term success and
discouraging childbearing outside of such relationships.").

21. Paul Royal, Student Article, The Right to Say "IDo'" The Legality of Same-Sex
Marriage, 20 LAW & PSYCHOL. REV. 245, 254 (1996) ("The critics of gay marriages
assert that the best way to foster citizens' well-being is for the state to promote the
'traditional' family and condemn other less-conventional family arrangements.").

22. Cf. DONALD J. CANTOR, ELIZABETH CANTOR, JAMES C. BLACK & CAMPBELL D.
BARRETT, SAME-SEX MARRIAGE: THE LEGAL AND PSYCHOLOGICAL EVOLUTION IN
AMERICA 70 (2006) ("In addition, lesbian parents appear to be no less effective than
heterosexual parents. Many of the differences found between lesbian and heterosexual
parents are more related to gender than to sexual orientation, and many differences
favor lesbian mothers." (emphasis added)).
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the LGBT community have in establishing or maintaining parenting
relationships. Doubtless, some would still claim that children should
only be raised by different-sex couples because of the alleged benefits
of dual-gender parenting,23 notwithstanding both the empirical
evidence that children raised by same-sex couples are doing just
fine24 and that there are many more children in need of adoption
than there are adults willing to adopt them.25 Nonetheless, some
jurisdictions focus on marital status when deciding who can adopt,
and the recognition of same-sex marriage might mean that there
would be one fewer hurdle that same-sex couples would face in their
adoption efforts. For example, Utah will permit singles to adopt and
married couples to adopt, but will not permit a member of a
cohabiting couple to adopt.26 Given that the state permits single
members of the LGBT community to adopt, the state would
presumably permit same-sex married couples to adopt,27 although
there is reason to believe that Utah would not treat such couples as
on a par with different-sex married couples.28

Society accords to marriage a great deal of importance, and a
state's prohibiting same-sex couples from marrying, even if
recognizing civil union, sends a message that members of the LGBT
community may be treated differently. If sexual minorities may be
prohibited from entering into the relationship that is viewed as the

23. Cf. Lofton v. Sec'y of Dep't of Children & Family Servs., 358 F.3d 804, 818
(11th Cir. 2004) ("Florida emphasizes a vital role that dual-gender parenting plays in
shaping sexual and gender identity and in providing heterosexual role modeling.").

24. See Mark Strasser, Adoption and the Best Interests of the Child: On the Use
and Abuse of Studies, 38 NEw ENG. L. REV. 629, 632 (2004) ("Studies show that
children thrive in households with same-sex parents as well as in households with
different-sex parents.").

25. See Susan J. Becker, Second-Parent Adoption by Same-Sex Couples in Ohio:
Unsettled and Unsettling Law, 48 CLEV. ST. L. REV. 101, 115 (2000) (discussing "the
well-documented need for interpretation of adoption statutes to help expand, rather
than restrict, the potential number of homes available for the hundreds of thousands
of children in foster homes awaiting placement in permanent homes").

26. See UTAH CODE ANN. § 78B-6-117(2) (2008) ("A child may be adopted by: (a)
adults who are legally married to each other in accordance with the laws of this state,
including adoption by a stepparent; or (b) subject to Subsection (4), any single adult,
except as provided in Subsection (3)."); id. § 78B-6-117(3) ("A child may not be adopted
by a person who is cohabiting in a relationship that is not a legally valid and binding
marriage under the laws of this state.").

27. That, of course, assumes that the current Utah Constitution is modified. See
UTAH CONST. art. I, § 29(1)-(2) ("Marriage consists only of the legal union between a
man and a woman. No other domestic union, however denominated, may be recognized
as a marriage or given the same or substantially equivalent legal effect.").

28. See § 78B-6-117(4) ("When a child in the custody of the division is placed for
adoption, the division or child-placing agency shall place the child with a man and a
woman who are married to each other, unless [certain specified conditions obtain].").
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bedrock of society,29 then it would seem permissible to impose
restrictions on other areas of life that do not implicate such
fundamental interests, such as employment. Just as Texas admitted
that it used its prohibition of same-sex sodomitical relations to
adversely impact other areas of life for the LGBT community, it
would not be surprising for states to make use of their marriage
statutes in the same way. 30

Some commentators reject that marriage is appropriately
accorded such priority and argue that LGBT advocates should seek to
de-privilege the institution, either because the institution of
marriage promotes patriarchy or because privileging the marriage
relationship implicitly devalues others. These claims are addressed
in turn.

It might be argued that those seeking same-sex marriage rights
thereby lend support to an undeserving institution that has been and
continues to be patriarchal.31 However, many of those seeking
marriage rights are not seeking to replicate patriarchal
relationships, and the recognition of same-sex marriage might help to
transform marriage into a more egalitarian institution.32

There are two distinct ways in which attainment of marriage
equality might help to make the institution of marriage more
egalitarian. First, the claim that an essential element of marriage is
that the members adopt their sex-assigned roles is much more
difficult to make when two individuals of the same sex may marry.

29. Cf. Zablocki v. Redhail, 434 U.S. 374, 386 (1978) ("It is not surprising that the
decision to marry has been placed on the same level of importance as decisions relating
to procreation, childbirth, child rearing, and family relationships. As the facts of this
case illustrate, it would make little sense to recognize a right of privacy with respect to
other matters of family life and not with respect to the decision to enter the
relationship that is the foundation of the family in our society.").

30. See Lawrence v. Texas, 539 U.S. 558, 581-82 (2003) (O'Connor, J., concurring)
("Indeed, Texas itself has previously acknowledged the collateral effects of the law,
stipulating in a prior challenge to this action that the law 'legally sanctions
discrimination against [homosexuals] in a variety of ways unrelated to the criminal
law,' including in the areas of 'employment, family issues, and housing."' (quoting
State v. Morales, 826 S.W.2d 201, 203 (Tex. App. 1992))).

31. See Elizabeth S. Scott, A World Without Marriage, 41 FAM. L.Q. 537, 538-
39 (2007) ("Some gay advocates, however, oppose the marriage movement in the gay
community precisely on the ground that marriage is a patriarchal institution that
cannot escape its oppressive history.").

32. Naomi Cahn & June Carbone, Deep Purple: Religious Shades of Family
Law, 110 W. VA. L. REv. 459, 497 (2007) ("[T]he sight of same-sex couples affirming
their unions [in Canada] has helped to remake the image of marriage as less
patriarchal and more egalitarian."); Julie Novkov, The Miscegenation/Same-Sex
Marriage Analogy: What Can We Learn from Legal History?, 33 LAW & Soc. INQUIRY
345, 384 (2008) ("[Aldvocates for same-sex marriage can use marriage's plasticity to
transform the institution as well as the status of those with access to it.").

[Vol. 61:3



A LITTLE OLDER, A LITTLE WISER

While it is of course true that individuals of different sexes who
marry can adopt for themselves whatever roles they see fit, the claim
that marriage involves sex-specific roles is clearly wrong on its face
when two individuals of the same sex are married. Second, as a
practical matter, same-sex couples tend to divide up their
responsibilities in a more egalitarian way than do different-sex
couples.33 Such an example might be edifying for different-sex
couples, although a cautionary note should be sounded. The example
set by same-sex couples might not have this transformative effect
precisely because the role stereotypes associated with different-sex
relationships are not associated with same-sex relationships to the
same extent.34 Thus, same-sex couples might be more likely than
different-sex couples to divide up household responsibilities more
equitably,35 precisely because they come to the relationship with
fewer preconceived notions about how the respective duties should be
allocated-traditional understandings of gender roles might be
thought to govern different-sex but not same-sex relationships.36

The charge that marriage is patriarchal is not merely that many
marriages are inegalitarian but that, in addition, the different
responsibilities are assigned based on gender and that women are
adversely impacted by the ways that those responsibilities are
assigned.37 Were there a marriage in which the husband was
assigned all household duties and the wife was the primary

33. Nicholas Bala, The Debates About Same-Sex Marriage in Canada and the
United States: Controversy over the Evolution of a Fundamental Social Institution, 20
BYU J. PUB. L. 195, 220 (2006) ("Whether they are married or have the status of a
cohabiting couple, same-sex partners are much less likely to have children and more
likely to have an egalitarian relationship than opposite-sex partners.").

34. Cf. Tammy R. Pettinato, Transforming Marriage: The Transformation of
Intimacy and the Democratizing Potential of Love, 9 J.L. & FAM. STUD. 101, 126 (2007)
("[Glay relationships are not as often fraught with the gender role stereotypes that are
the chief factor in undermining the equality of many heterosexual relationships.").

35. Martha M. Ertman, Legal Tenderness: Feminist Perspectives on Contract
Law, 18 YALE J.L. & FEMINISM 545, 558 n.79 (2006) ("[D]ata does suggest that gay
men and lesbians are more egalitarian than heterosexual couples in dividing
housework ... ").

36. Cf. Linda C. McClain, The Liberal Future of Relational Feminism: Robin West's
Caring For Justice, 24 LAW & SOC. INQUIRY 477, 500 (1999) (book review) ("An
extensive comparative study of thousands of married, cohabiting, and same-sex
couples found that marriage is in a state of transformation, but that the model of
traditional marriage continued to influence how married couples organized their
lives."); Milton C. Regan, Jr., Law, Marriage, and Intimate Commitment, 9 VA. J. Soc.
POLY & L. 116, 148 (2001) ("[G]ender norms continue to influence many couples'
understandings of what marriage entails.").

37. Cf. Carlos A. Ball, The Blurring of the Lines: Children and Bans on Interracial
Unions and Same-Sex Marriages, 76 FORDHAM L. REV. 2733, 2764 n.134 (2008) ("[Tjhe
critique of the traditional understanding of marriage [is] one that subordinates women
to the interests of men.").
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breadwinner, the relationship might be viewed as inegalitarian but
would not be patriarchal, at least in the traditional sense of that
term. 38

A separate issue involves how to determine whether a
relationship is inegalitarian. For example, consider a marriage where
the husband is responsible for many of the home-related
responsibilities, e.g., maintaining the house and, perhaps, having
primary responsibility for assuring that the children's day-to-day
needs are met. The wife is the primary breadwinner. This would be
inegalitarian if, for example, the husband were working at home
during all of his waking hours while the wife could simply relax
while she was not at work. However, there would presumably be
some division of responsibilities that would be egalitarian, even if the
husband were assigned more of the homemaking responsibilities,
given that the wife was the primary breadwinner.

Of course, where both of the adults are working outside of the
home, an egalitarian division of home responsibilities would look
much different from one in which only one of the adults was working
outside of the home. Regrettably, the increased presence of women in
the workforce has not been met with a commensurate increase in the
work done in the home by husbands.39 Thus, while men with wives
working fulltime outside of the home may well be doing more
housework than men with wives who are fulltime homemakers, in
neither case are men doing as much work at home as their wives are.

One complicating aspect of the discussion regarding whether

38. See Deborah A. Widiss, Elizabeth L. Rosenblatt & Douglas NeJaime, Exposing
Sex Stereotypes in Recent Same-Sex Marriage Jurisprudence, 30 HARV. J.L. & GENDER
461, 469 (2007) (discussing "a patriarchal view of marriage and family that presumes a
breadwinner, head-of-household husband/father and a caretaker, subordinate
wife/mother").

39. Book Review, The Gendered Society, 72 HARv. EDUC. REV. 120 (2002)
(discussing "numerous studies finding that women's increasing participation in the
labor market outside the home has not been matched by an equal increase in men's
involvement in work inside the home (including housework and child care)"); cf.
Dwenda Gjerdingen, Expectant Parents' Anticipated Changes in Workload After the
Birth of Their First Child, 49 J. FAM. PRAc. 993 (2000)
http://www.jfponline.com/Pages.asp?AID=2640&issue=November_2000&UID=
("Comparative data from a national longitudinal study indicate that adults of
childbearing age (25-44 years) invest more combined total work hours into the home
and workplace than other adults, with workloads of 82 to 84 hours per week for
employed women and 70 to 71 hours per week for employed men compared with less
than 67 and 61 hours per week for older women and men, respectively."); Tracey
Harrison, Equality? What Equality?, THE MIRROR (London, England), Oct. 22, 1998, at
6 ("Though 72 per cent of women now have jobs-up from 57 per cent in 1971-they
still get lumbered with most of the washing, ironing and cooking, says a survey. Even
women with full-time jobs have to devote around two hours a day to housework,
compared to a measly 32 minutes from men.").

[Vol. 61:3



A LITTLE OLDER, A LITTLE WISER

same-sex couples are less likely to allocate responsibilities in light of
traditional gender roles is that there are some indications that both
same-sex and different-sex couples are more likely to adopt
traditional allocations of responsibilities when children are born into
the family.40 It is an empirical question whether same-sex couples
are mirroring traditional different-sex couples with respect to
divvying up responsibilities in the home,41 although it is important
not to conflate a number of issues. For example, it may be that same-
sex and different-sex couples find that it is both easier and better for
the family as a whole if one of the adults does more of the caretaking
and the other does more work outside the home. Even if that is so,
however, that is a far cry from accepting a patriarchal or even
inegalitarian model of duty allocation.

Recently, commentators have discussed some of the nonobvious
benefits of marriage. Even bracketing the federal and state benefits
associated with marriage, those who marry tend to be better off than
those who do not, e.g., because married individuals are more able and
willing to make sacrifices for the good of the family as a whole.42
These accrued benefits might be explained in a variety of ways-for
example, individuals are more willing to invest in their relationships
with each other where they have some assurance that their sacrifice
will not be unrewarded should their relationships come to an end.43
Presumably, same-sex couples would react in the same way and
would be more willing to invest in their relationships for their
mutual benefit if such assurances were provided. The kinds of
sacrifices might involve division of household labor-one partner

40. Regan, supra note 36, at 148 ("[T]he birth of a child likely does far more to
reinforce traditional roles than does marriage per se."); see also Angela Mae Kupenda
et al., Aren't Two Parents Better Than None: Contractual and Statutory Basics for a
"New" African American Coparenting Joint Adoption Model, 9 TEMP. POL. & Civ. RTS.
L. REV. 59, 71-72 (1999) ("As to parenting roles, interestingly, some scholars suggest
that marriage, even when it occurred between same sex couples, has historically
mimicked traditional gender roles with one person taking on the role of the woman
who serves and the other taking on the role of the man who provides.").

41. See, e.g., CANTOR ET AL., supra note 22, at 62 (discussing a study indicating
that lesbian mothers were "generally more equitable in the sharing of childcare tasks
than were heterosexual couples").

42. See Margaret F. Brinig & Steven L. Nock, Marry Me, Bill: Should Cohabitation
Be the (Legal) Default Option?, 64 LA. L. REV. 403, 426-27 (2004).

43. See id. at 426 ("[Ihe [cohabiting] partners invest less in each other or in the
relationship than they do if married. In other words, cohabitation does not promote
'economic efficiency' in the same way marriage does."); Nancy Kubasek & Christy M.
Glass, A Case Against the Federal Protection of Marriage Amendment, 16 TEX. J.
WOMEN & L. 1, 33 (2006) ("When a relationship can be ended at will, as with
cohabitation, individuals are less likely to invest in the relationship and in their
partners' earnings, making cohabitation more unstable and less financially fruitful
than marriage.").
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does more inside the home while another does more professionally-
or it might involve a willingness on the part of one partner to move to
another state so that the other partner's career might progress.

An analogous argument has been offered in the parent-child
context. Consider a child who is living with a biological parent and
that parent's adult partner. Whether or not the adults have a legally
recognized relationship, an adult helping to raise the child is more
likely to invest in that relationship if his or her relationship with the
child is afforded legal protection.44 Thus, the stepparent would seem
more likely to invest in a partner's child emotionally were that
parent-child relationship to continue even should the relationship
between the adults come to an end.45 So, too, the adult who does not
have a legally recognized relationship with the child's biological
parent would seem more likely to invest emotionally and financially
in the child were he or she to have a legally recognized relationship
with that child.

Two very different factors might be thought to contribute to this
correlation between (1) whether there is a legally recognized
relationship between the adult and child and (2) whether the adult
and child will have a strong parent-child relationship. First, an adult
might be more likely to adopt a child with whom he or she had a
strong relationship. Thus, the strength of the bond might have
preceded rather than been caused by the existence of the legal
relationship. Second, an adult might be more willing to invest in a
child financially and emotionally where the adult knows that the
relationship will continue even should the relationship with the
child's other parent come to an end-the parent will have less of an
incentive to guard against becoming too deeply involved with the
child where he or she is confident that the relationship with the child
will continue.

The claims here should not be misunderstood. Individuals in
adult-adult and adult-child relationships may invest in those
relationships without a guarantee that the investment will reap
rewards sometime in the future. The point is merely that individuals
will be more likely to invest emotionally and financially where there
is greater assurance that the investment will not simply disappear
upon the dissolution of the relationship with the other adult.

44. Cf. E. Gary Spitko, Reclaiming the "Creatures of the State" Contracting for
Child Custody Decisionmaking in the Best Interests of the Family, 57 WASH. & LEE L.
REV. 1139, 1197 (2000) (discussing a way that "the legal parent could create a family
in which her co-parent can invest fully in her relationship with their child secure in
the knowledge that her investment in the relationship could not be terminated at the
will of the legal parent").

45. The stepparent could adopt the child assuming, for example, that the ex-spouse
no longer had parental rights.
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As a general matter, greater investment in the family will
benefit all of the parties.46 Further, society itself will benefit when its
members are flourishing. Insofar as the recognition of same-sex
marriage might induce more members of the LGBT community to
marry and invest in their families, both the individuals and society
as a whole will stand to benefit.

Two issues should not be conflated: (1) whether married
individuals are more willing to sacrifice for the sake of the family,
thereby making all members of the family better off in the long run,
and (2) whether women in different-sex marriages are often asked to
bear disproportionate burdens. Both (1) and (2) may be true. The
point here is merely that the recognition of same-sex marriage would
likely result in LGBT couples investing more in their families,
redounding to the benefit of all. It is simply unclear whether the
recognition of same-sex marriage would promote egalitarian sharing
of burdens in different-sex relationships.

It might be argued that the greater willingness of married
individuals to sacrifice for their families as a whole is not caused by
their having married but, instead, is simply a byproduct of the degree
of the individuals' commitment to each other. Thus, it may be that
those individuals who are more committed to each other and more
willing to sacrifice for each other are more likely to marry. Were that
the explanation, it would still be true that those who married would
be more likely to sacrifice. Nonetheless, were the degree-of-
commitment explanation to account entirely for the greater
willingness of married individuals to sacrifice, then promoting
marriage in other ways so that less committed individuals would be
more likely to marry might result in more marriages but would not
result in more people being willing to sacrifice for their families. On
the contrary, the greater-willingness-of-married-individuals-to-
sacrifice effect would be diluted, because some individuals induced to
marry would not be as committed and would be less likely to
sacrifice.

Yet, it seems plausible to think that at least part of the reason
that married individuals are more willing to sacrifice for their
families is not merely that those people are simply the sacrificing
kind. Instead, it seems plausible to believe that other factors play
some role, e.g., the greater security afforded by the legal recognition
of the relationship so that all would not be lost in the event of a
break-up or the greater costs in dissolving the relationship, which
might cause individuals to stay together during difficult times rather
than break up at the first sign that the relationship might be a little

46. See Brinig & Nock, supra note 42, at 426-27; Maggie Gallagher, What Is
Marriage For? The Public Purposes of Marriage Law, 62 LA. L. REV. 773, 782 (2002).
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rocky.
Same-sex couples, like different-sex couples, would stand to

benefit from increased sacrifice for the family as a whole. Further,
same-sex couples, like different-sex couples, might benefit from
incentives to stay together so that minor difficulties will not cause
the dissolution of the relationships. While it is of course true that
some relationships should not be continued, e.g., because they are
abusive,47 added incentives to stay together might serve many
couples well.

A similar analysis might be offered for couples raising children.
All else being equal, children benefit from stability in a home, and
that is true whether the parents are of the same sex or of different
sexes.48 While children may be better off not continuing to live in a
high-conflict home,49 there are many instances in which the children
would benefit were the family home to remain intact. 50 Insofar as the
recognition of same-sex marriage would induce same-sex couples
raising children to stay together longer, that would be in the interest
of the children and society as a whole.

The suggestion above that both the families themselves and
society as a whole would be benefited were same-sex relationships
legally recognized does not provide reason to favor same-sex
marriage over civil unions. Each would provide some assurance that
sacrifices made for the sake of the family would not go unrewarded
should the relationship between the adults be dissolved. Precisely
because states recognizing civil unions treat those relationships as
the equivalent of marriage for state purposes, 51 the investment
argument supports affording recognition to LGBT families but does
not pick out one kind of recognition over another if either form of

47. Domestic violence occurs in both same-sex and different-sex relationships. See
Shannon Little, Challenging Changing Legal Definitions of Family in Same-Sex
Domestic Violence, 19 HASTINGS WOMEN'S L.J. 259, 260 (2008) ("The lesbian, gay,
bisexual, and transgender (LGBT) community is by no means immune from domestic
violence. Studies suggest that domestic violence occurs in LGBT relationships at about
the same rate as heterosexual relationships: Approximately eleven percent of lesbian
and gay male relationships self-report domestic violence.").

48. See Scott, supra note 31, at 557 ("[A]llowing gay and lesbian couples to marry
may enhance the stability of gay families, to the benefit of the children in these
families.").

49. See Gallagher, supra note 46, at 784 ("When there is high conflict in the
married home, children get some psychological benefit from divorce.").

50. John F. Coverdale, Missing Persons: Children in the Tax Treatment of
Marriage, 48 CASE W. RES. L. REV. 475, 501 (1998) ("[C]hildren derive great benefit
from growing up in an intact family.").

51. See, e.g., VT. STAT. ANN. tit. 15, § 1204 (2005) ("Parties to a civil union shall
have all the same benefits, protections and responsibilities under law . . . as are
granted to spouses in a marriage.").
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recognition might reasonably be expected to bring about the same
salutary effects.

Of course, it is not as if the state must choose between
recognizing a marriage-like relationship for same-sex couples and
affording no recognition of any sort to same-sex relationships. The
state could decide to offer limited benefits to same-sex couples-for
example, the option of covering a partner under an insurance policy
and hospital visitation privileges. While part of a loaf is better than
none, the invest-in-the-relationship dividend described above might
well be lost were same-sex couples only afforded very limited
benefits.

Part of the difficulty in assessing the best direction to take is
that LGBT advocates might have very different goals in mind. For
example, some same-sex marriage advocates believe that marriage
should be differentiated from other types of relationships-their
complaint is not that marriage is privileged but that same-sex
couples are precluded from enjoying those privileges.52 Others might
believe that it is important to offer support for any group that
functions as a family whether or not that group is legally recognized
as a family. 53

There is much merit to the claim that groups functioning as
families should receive the same benefits that other families receive.
The same doctor bills must be paid, clothes must be bought, and
housing must be provided. Insofar as the goal is to meet the felt
needs of individuals, the use of arbitrary limitations on who receives
benefits is likely to be counterproductive.

Nonetheless, there are a few difficulties associated with using a
functional approach. First, at least as an historical matter, the
standards used to establish that the family in question qualifies may
be rather onerous. For example, consider the criteria used in Braschi
v. Stahl Associates Co.54 to establish that the same-sex couple who
had been living in a rent-controlled apartment should be viewed as a
family. The Braschi court considered "the exclusivity and longevity of
the relationship, the level of emotional and financial commitment,
the manner in which the parties have conducted their everyday lives
and held themselves out to society, and the reliance placed upon one

52. Cf. Jonathan Rauch, For Better or Worse, in SAME-SEX MARRIAGE: PRO AND
CON 169, 172 (Andrew Sullivan ed., 1997) ("As conservatives tirelessly and rightly
point out, marriage is society's most fundamental institution.").

53. See Ettelbrick, supra note 5, at 122 ("Singular pursuit of same-sex marriage
serves to reinforce the primacy of marriage in family definitions, rather than
furthering the nearly two-decade battle, often led by lesbians and gay men, to open the
door to family benefits for those who function as family as well as for those who have
formalized their relationships.").

54. 543 N.E.2d 49 (N.Y. 1989).
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another for daily family services."55 The difficulty pointed to here is
not that the court recognized the relationship, but that many
married couples might not have met the standards used to determine
who constituted a family. 56

Just because the standards have been more onerous historically
does not mean that they would have to be. However, that relates to
the second point. It may be that according benefits and protections on
the basis of family status is simply a poor way to determine who
should receive benefits. Yet, if that is going to be the method, some
criteria will have to be used to determine who qualifies and who does
not. But any method used will result in two different classes, one
receiving the benefits and one not. Thus, while it is fair to suggest
that using marital status as a method by which to make
determinations privileges one group over another,57 the same might
be said about using a functional family approach. A separate public
policy question involves determining which method of determination
best serves the needs of individuals while at the same time
conserving limited resources, but the charge that those seeking
marriage equality are seeking to privilege some at the expense of
others would seem to be the kind of charge that might be leveled at a
variety of groups.

A different worry has been articulated, namely, that attaining
marriage equality would likely mean that those LGBT individuals
who refused to marry their partners would be denied the opportunity
to get insurance benefits for their domestic partners. Basically, the
argument is that some entities are willing to offer domestic partner
benefits to LGBT employees precisely because there is no option to
marry.55 Were the option to marry a same-sex partner offered, the
justification for offering such nonmarital benefits would no longer be
present.

Certainly, if same-sex marriage were recognized, one of the

55. Id. at 55.
56. See Darren Rosenblum, Queer Intersectionality and the Failure of Recent

Lesbian and Gay "Victories," 4 LAW & SEXUALITY 83, 110 (1994) (suggesting that
Braschi imposes "a far higher standard for lesbians and gays than exists for
heterosexuals").

57. See Ettelbrick, supra note 1, at 684 ("[M]aking legal marriage for lesbian and
gay couples a priority would set an agenda of gaining rights for a few, but would do
nothing to correct the power imbalances between those who are married (whether gay
or straight) and those who are not.").

58. See Ettelbrick, supra note 5, at 130 ('Most private domestic partner benefits
policies are extended only to gay and lesbian employees, on the grounds that they
could not marry in order to get the benefits. Unmarried straight couples are left
without benefits. Once marriage is available, gay and lesbian couples will most
certainly be required to marry in order to receive benefits. Gay couples, like straight
couples now, will be forced to marry in order to get the benefits." (footnote omitted)).
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justifications for according domestic partnership benefits would no
longer be applicable. Further, some commentators suggest that were
same-sex marriage recognized, domestic partnership benefits should
not be offered.59 But there are other justifications for offering
domestic partnership benefits to individuals who could marry but
choose not to do so.

First, employers might well worry about being at a competitive
disadvantage in the labor market. Thus, some entities accord
domestic partner benefits not merely because they think that it is the
right thing to do, but also because they fear that their failure to do so
would make it more difficult to attract and keep employees.60
Further, both public and private entities might believe that offering
more options is the right thing to do even if members of the LGBT
community are not barred by law from marrying. It might be noted,
for example, that some states permit different-sex couples to enter
into a legally recognized nonmarital status, 61 because that would
allow the couples to have a legally recognized status but not thereby
forego benefits to which they would otherwise be entitled.62 The
willingness of states to consider the needs of the populace in the
kinds of relationship statuses that they are willing to recognize at
least suggests that extension of the right to marry to same-sex
couples might not result in those same-sex couples who refuse to
marry being denied the possibility of receiving benefits that marriage
would afford them.

Suppose that it were true that marriage affords society and the
individuals themselves unique benefits and that it would be in
society's interest to privilege marriage in some way. Even if that
were so, it would not follow that the state should accord benefits on

59. See, e.g., James M. Donovan, An Ethical Argument to Restrict Domestic
Partnerships to Same-Sex Couples, 8 LAW & SEXUALITY 649, 667 (1998) ('When
marriage becomes an option for same-sex couples, then domestic partner benefits for
same-sex couples should immediately terminate.").

60. Cf. Dawson Bell, No Benefits for Gay Partners, Court Says: Advocates Call it
'Devastating' Signal, DETROIT FREE PRESS, May 5, 2008, at 1 ("Universities, where
same-sex partner health care policies were widely adopted, warned the amendment
would put them at a competitive disadvantage to schools in other states without such
laws.").

61. See CAL. FAM. CODE § 297(5)(b) (West 2004) (suggesting that different-sex
couples can register as domestic partners if, among other conditions, at least one of
them is over the age of sixty-two); N.J. STAT. ANN. § 26:8A-4.1 (West 2007) ("[Tlwo
persons who are each 62 years of age or older may establish a domestic partnership
pursuant to the provisions of P.L.2003, c. 246 (C.26:8A-1 et seq.).').

62. Grace Ganz Blumberg, Legal Recognition of Same-Sex Conjugal Relationships:
The 2003 California Domestic Partner Rights and Responsibilities Act in Comparative
Civil Rights and Family Law Perspective, 51 UCLA L. REV. 1555, 1559 n.12 (2004)
("[Tihe Act contains a special provision for elderly social security beneficiaries whose
eligibility for benefits would be impaired by marriage.").
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the basis of marital status. Perhaps this privileging could be done in
other ways that would not result in the needs of so many citizens not
being met. 63

Indeed, one reason to believe that the privileging should be done
differently is that the current method does not seem to be working
particularly well-the marriage rate has been in decline.64 While it
might be argued that the current decline in the marriage rate
suggests that marriage should be more heavily incentivized, e.g., by
recriminalizing fornication, the U.S. Constitution imposes some
limits on the kinds of incentives to marry that can be created without
offending constitutional guarantees.65 Further, even if one could
more heavily incentivize marriage without offending constitutional
guarantees, that would not mean that doing so would be good public
policy. The human costs borne as a result of policies basing the
availability of insurance on marital status seem hard to justify.
Presumably, there are ways that marriage can be promoted without
imposing undeserved burdens on those who cannot or will not marry,
thereby harming the individuals themselves and society as a whole.

Ironically, it may be that one way to secure benefits for
nonmarital couples and their families is to push for the recognition of
same-sex marriage. While those seeking to reserve marriage for
different-sex couples cannot all be lumped into the same camp, at
least some are most concerned about not treating same-sex and
different-sex marriages as equivalent. On their view, it would be
better to accord benefits on a basis other than marital status rather
than to reserve benefits for both same-sex and different-sex married
couples.

One of the current methods discussed to protect different-sex
marriage would be for the state to get out of the marriage business
entirely,66 perhaps leaving it to religious groups. 67 A few points

63. Cf. Sam Roberts, It's Official: To Be Married Means to Be Outnumbered, N.Y.
TIMES, Oct. 15, 2006, at A22 (reporting on a U.S. Census Bureau survey finding that,
for the first time, less than a majority of households in the United States were made
up of married couples, and noting the potentially profound "social and economic
implications").

64. See J. Herbie Difonzo & Ruth C. Stern, The Winding Road from Form to
Function: A Brief History of Contemporary Marriage, 21 J. AM. AcAD. MATRIMONIAL
LAW. 1, 23 (2008) (noting the substantial decline in the marriage rate).

65. See Lawrence v. Texas, 539 U.S. 558 (2003) (striking down Texas same-sex
sodomy prohibition); Mark Strasser, The Future of Marriage, 21 J. AM. ACAD.
MATRIMONIAL LAW. 87, 118 (2008) ("Absent constitutional amendment or the Court's
overruling Lawrence, the state would not be able to criminalize adult fornication as a
way to make marriage more attractive.").

66. See Joel A. Nichols, Foreword: Marriage, Religion, and the Role of the Civil
State, 5 U. ST. THOMAS L.J. 544, 544 (2008) ('There are various calls for the state to
excise itself from the marriage business entirely; these calls come from both the left

[Vol. 61:3



A LITTLE OLDER, A LITTLE WISER

might be made about this unlikely possibility.68 First, it would be a
mistake to believe that such a move would prevent same-sex
marriage from being recognized, given that some religions celebrate
such unions.69 Rather, what would happen is that some religious
groups could say that same-sex marriages were an oxymoron within
their religious tradition, while other religious groups would treat
same-sex and different-sex marriages as equivalent.

Second, were the state to cease recognizing marriages, it would
still use some basis upon which to decide who would receive benefits.
Perhaps the state would recognize civil unions and award benefits
based on that status, 70 although the state could also decide to award
benefits on a much different basis.71

Given all of these possibilities, it might seem difficult to decide
which avenue is best for LGBT advocates to pursue at this point. Yet,
another factor should be considered, which might well make the
choice less confusing.

Over the last decade or so, states have enacted mini-DOMAs,
which preclude those states from recognizing same-sex marriages.72
While these DOMAs vary in content, they are often construed as
precluding recognition of both same-sex marriages and civil unions.73
Some states go farther by constitutionally prohibiting the extension
of marital benefits to nonmarital couples. 74

and right ends of the political spectrum.").
67. See Dov Berger, Separating Civil Unions and Religious Marriage-A New

Paradigm for Recognizing Same-Sex Relationships, 6 CARDOZO PUB. L. POL'Y & ETHICS
J. 163, 191-92 (2007) ("Rather than allowing marriage to fall within the province of
civil law, the state should remove itself from the business of regulating marriage, and,
to the extent possible, allow religious leaders to perform marriages according to the
dictates of their religions.").

68. See Vincent J. Samar, Privacy and the Debate over Same-Sex Marriage Versus
Unions, 54 DEPAUL L. REV. 783, 787 (2005) (discussing the possibility that states
would "get out of the marriage business altogether and simply recognize intimate
unions," described as "perhaps desirable . . . [but] unlikely to happen in today's
political climate").

69. Jamal Greene, Comment, Divorcing Marriage from Procreation, 114 YALE L.J.
1989, 1995 (2005) ("Although many religions do not recognize same-sex marriage,
many others do, and marriage may nonetheless have substantial spiritual significance
for same-sex couples.").

70. See Scott, supra note 31, at 561 (discussing the "notion of replacing marriage
with civil unions that are available to all couples").

71. See POLIKOFF, supra note 8, at 145 ("If all families were valued in the law, the
harms same-sex couples say come from their inability to marry-and the harms that
many other families endure-would be alleviated.").

72. See Mark Strasser, When Is a Parent Not a Parent? On DOMA, Civil Unions,
and Presumptions of Parenthood, 23 CARDOZO L. REV. 299, 305-08 (2001) (discussing
mini-DOMAs and their implications).

73. Id.
74. For a discussion of some of these amendments, see generally Mark Strasser,
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A few points might be made about strategy in states prohibiting
the recognition of both civil unions and same-sex marriages. First, at
least as a litigation strategy, it would probably not make sense to
claim that the state had to create a new and separate status on
federal equal protection or due process grounds. Rather, the claim
would presumably be that the state's denying the benefits and
obligations of marriage violated federal constitutional guarantees. A
separate issue would be whether the court would (1) strike down the
marriage ban following the example of the supreme courts of
Massachusetts,75 California,76 and Connecticut,77 (2) agree that the
benefits and obligations had to be accorded, although possibly via a
separate and equal status following the examples of the supreme
courts of Vermont78 and New Jersey,79 or (3) simply reject that there
has been a violation of constitutional guarantees following the
examples set by the supreme courts of New York,80 Washington,S1
and Maryland. 82

While the state courts mentioned above were interpreting their
own state constitutional guarantees and not the guarantees of the
U.S. Constitution, most of the arguments employed there could be
adapted for federal purposes. It is simply unclear what the U.S.
Supreme Court would say were the question presented-that might
well depend upon whether there had been any replacements on the
Court by the time this issue was presented and, if so, who was on the
Court.

A somewhat different question is raised insofar as the strategic
question involves how to go about repealing a state DOMA. It might
well be that more people would be willing to repeal a state DOMA
prohibiting the recognition of both same-sex marriages and civil
unions if a DOMA prohibiting the recognition of same-sex marriages
but not civil unions were adopted in its place. However, two points
might be made. First, it is an empirical question whether enough
individuals would be willing to vote for such a compromise-some
who do not want same-sex marriages recognized also do not want
civil unions recognized because they want to preserve the special and
privileged status of different-sex marriage.

State Marriage Amendments and Overreaching. On Plain Meaning, Good Public
Policy, and Constitutional Limitations, 25 LAW & INEQ. 59 (2007).

75. See Goodridge v. Dep't of Pub. Health, 798 N.E.2d 941 (Mass. 2003).
76. See In re Marriage Cases, 183 P.3d 384 (Cal. 2008).
77. See Kerrigan v. Comm'r of Pub. Health, 957 A.2d 407 (Conn. 2008).
78. See Baker v. State, 744 A.2d 864 (Vt. 1999).
79. See Lewis v. Harris, 908 A.2d 196 (N.J. 2006).
80. See Hernandez v. Robles, 855 N.E.2d 1 (N.Y. 2006).
81. See Andersen v. King County, 138 P.3d 963 (Wash. 2006).
82. See Conaway v. Deane, 932 A.2d 571 (Md. 2007).
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Second, even were it possible to cobble together a coalition that
would go along with such a compromise, the decisions of the supreme
courts of California and Connecticut might give pause to some of
those voters. Those courts suggested that it was unconstitutional for
the state to recognize civil unions but not same-sex marriages.S3
While these courts offered constructions of their respective state
constitutions to reach this result, the analyses offered in those
decisions might seem equally applicable in the federal context.

Yet another element should enter into any analysis regarding
whether same-sex marriage should be sought. During the
presidential campaign, there was some discussion of repealing the
Federal DOMA.84 Were that Act repealed, the federal government
would presumably recognize those marriages that were valid
according to state law, whether the couples were comprised of
individuals of the same sex or of different sexes. However, absent
further action by Congress, it does not seem likely that civil unions
would be treated as marriages for federal purposes.

If, indeed, same-sex marriages were recognized for federal
purposes but civil unions were not, the two would be distinguishable
both symbolically and practically. Not only would the recognition of
civil unions but not same-sex marriages confer a kind of second-class
citizenship, but numerous federal benefits would be accorded to one
and not the other. This difference would be important for federal
equal protection purposes. It might also be important in those states
currently recognizing civil unions but not same-sex marriages, since
it would no longer be true that those states were affording their
LGBT citizens equal rights by recognizing civil unions as a separate
status.

What should LGBT advocates be doing insofar as they wish to
advance the interests of LGBT families? More of the same.
Continuing to press for marriage equality will benefit LGBT families
and society at large in numerous ways. Not only would recognition of
same-sex marriage contribute to members of the LGBT community
being treated as equal rather than second-class citizens, but it might
also contribute to awarding benefits on a basis other than marital
status.

83. See In re Marriage Cases, 183 P.3d 384, 434-35 (Cal. 2008); Kerrigan v.
Comm'r of Pub. Health, 957 A.2d 407, 482 (Conn. 2008).

84. See Joseph Curl, Edwards Would Repeal Gay 'Discriminatory' Laws, WASH.
TIMES, Dec. 19, 2007, at A4; Lynn Sweet, Obama Now Opposes Defense of Marriage
Act, CHI. SUN-TIMES, June 6, 2007, at A30.
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