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INTRODUCTION: EXTREME WEALTH TODAY

In the last decade, wealth was repositioned. During the 1990s,
computing power and the internet expanded as they became cheaper.
In the spring of 2000, however, the "dot-com" bubble exploded
without extending the use of computers to the digitizing of public
service electricity, computerizing medical records, or aiding in
renewable energy or developing facilities for a high-speed broadband
network with fiber optic cable.1 After the bubble, venture capital
flowed to consumption, including refinancing of retail mortgages and
other debt instruments devised by Wall Street to hedge against and
spread risk.2 The high visibility of the lifestyles of financial
operators, including those who devised the debt instruments and
hedge funds, caused some middle-class Americans to focus on wealth
and the possibility of participating in the trappings of a showy
lifestyle.3

1. Paul Glastris, Next-Stage Capitalism, WASH. MONTHLY, May-June 2009,
http://www.washingtongmonthly.com/features/2009/0905.ednote.html (citing a study
by the Information Technology and Innovation Foundation (Feb. 2009)).

2. Id.
3. This culture sometimes resulted in people stretching to buy houses that they

could not afford on the ground that it was an investment. See generally City Life in the
Second Gilded Age, N.Y. TIMES, Oct. 14, 2007, (Magazine) (devoting a whole issue to
the very wealthy, including multi-page advertisements of new condominium buildings,
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The visibility of this new wealth engendered a mix of reactions
that included envy, moral disgust, jealousy, ripping off people, and
living beyond one's means in order to participate in the high-flying
lifestyle.4 This, however, was not to last. Starting in September
2008, the financial community crashed, leading a downturn into the
economic crisis and panic of the last quarter of 2008 and the
beginning of 2009 ("the Panic of 2008"),5 thereby impoverishing many
people who never enjoyed the upside of the bubble.6

During the last thirty years, growing disparity in wealth among
the various economic classes has been a troubling characteristic of
many societies from Russia to Ireland and from the United States to
Latin America. In the recent crisis, anger at favored treatment for
the "haves" (bonuses for failing bankers from the public treasury) in
the face of "give backs" in less glamorous fields (in health coverage,
salaries and numbers of workers in the airlines and automobile
industry) has been deep and widespread.7 This anger may be well
grounded due to the short-term risks that large bonuses encourage.8
In Greece and France, the anger has been more physical as large
demonstrations threaten the peace with burning automobiles and
rioting, to say nothing of holding managers hostage in their own
offices.9

The inequality of wealth has spawned resentment and
vengeance, perhaps to the point of cutting off one's nose to spite one's

credit cards, banks and automobiles, and articles entitled, among others, The
Measures of Wealth, At Their Service, and Where the Haves Live).

4. See, e.g., Pablo Andreu, Wake Up and Steal the Coffee, N.Y. TIMES, Apr. 26,
2009, at CY3. (encapsulating the attitude of the new gilded age, the author describes how
he casually fell into the "addiction" of swiping another office's coffee selections).

5. See The Money Issue: Dilemmas of Debt, N.Y. TIMES, May 17, 2009, (Magazine)
(devoting an entire issue to the current recessionary economy).

6. See Kurt Andersen, The End of Excess: Is This Crisis Good for America?, TIME
MAG., Mar. 26, 2009, at 32.

7. Morgan Stanley Raises Senior Officers' Salaries, N.Y. TIMES, May 23, 2009, at
B2 (describing how Morgan Stanley raised the salaries of its senior officers "to avoid
political criticism over bonuses."). Not all bankers have disregarded banks' "fundamental
societal duty," by increasing systemic risk to achieve "distorted" pay structures. See
generally STEPHEN GREEN, GooD VALUE: REFLECTIONS ON MONEY, MORALITY AND AN
UNCERTAIN WORLD (2010) (offering an explanation by the CEO of HSBC that a robust
and healthy banking system is in the public interest while avarice is not).

8. See Louise Story & Eric Dash, U.S. To Propose Wider Oversight of
Compensation, N.Y. TIMES, June 8, 2009, at Al, A3 (explaining that bonuses
encourage executives to take excessive risks since bonuses are focused on short-term
results).

9. Anthee Carassava, Athens Struck by Firebomb Attacks, N.Y. TIMES, Apr. 1,
2009; see also David Jolly, French Workers Escalate Threats Over Severance Pay, N.Y.
TIMES, July 16, 2009, at B9 (explaining that "after a spring wave of 'bossnapping'
situations, in which workers took their bosses hostage," workers have now threatened
to use bombs).
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own face. Specifically, the taxpayers' outrage against bonuses paid to
those who would not have received them without public funds has led
to the possible devaluation of the warrants the taxpayers received
from the companies in return for the government loans.1o The
preoccupation with wealth has ironically given way in some instances
to a strain of vengeance and punitive reprisal as the dream not only
of wealth, but also of financial stability, disappeared."1 Relatively
few people actually participated in the extraordinary growth in
personal wealth. Certainly more than the famed "Fortunate 400"
(0.0003 percent of the approximately 134,400,000 tax returns filed),
but probably fewer than 13,440,000 (10 percent of the returns filed)
and possibly fewer than 1,344,000 (1 percent of the returns filed)
have enjoyed extraordinary gains. 12

10. See Subsidy Scope, Monitoring the Volume of the TARP-Funded Warrants,
http://subsidyscope.combailout/tarp/warrants (last visited Mar. 5, 2010).

11. Around the time of the Congressional testimony of the American International
Group's (AIG) CEO on March 18, 2009, taxpayers who were members of the
Connecticut Working Families Party protested the payment of "retention bonuses" to
AIG workers in the financial-products division out of the $170 billion loan extended to
AIG from the taxpayers' money. In response, the House of Representatives voted a
90% tax rate on bonuses given by companies which received taxpayers' bailout money.
Gabriel Sherman, The Wail of the 1%: As the Privileged Class Loses its Privileges, A
Collective Moan Rises from the Canyons of Wall Street, NEW YORK MAG., Apr. 19, 2009,
at 20, 22.

12. Tom Herman, There's Rich, and There's the 'Fortunate 400,'WALL ST. J., Mar.
5, 2008, at Dl. IRS data on income tax for 2005, filed April 15, 2006, show that the
average adjusted gross income (AGI) of the 400 for 2005 is $213, 900, 000, with a
minimum of $100, 300, 000, but 4.5 million people had tax exempt income, not
included in AGI, at $57.7 billion, whereas the median after-tax income for all
taxpayers in 2005 was $55, 900, up 5.3% since 2000. Id. In 2005, 332 of the fortunate
400 had an average salary of $22, 200, 000, and the entire group had interest around
$14 million, dividends around $15 million. Therefore, most of the income of the 400
was taxed at the lower capital gain rate rather than the earned income rate. These
400 taxpayers constitute just under 0.0003% of all tax returns since 134, 400, 000
returns were filed for the tax year 2005 (1/10th of 1% would be 134, 400 returns for the
tax year 2005). The rest of the 1, 344, 000 returns in the top 1% of taxpayers had AGIs
of $364, 657 or more; they and the next 4% of taxpayers had AGIs of $145,283 or more.
Id. These 5% and the next 5% of taxpayers had AGI's of $103, 912. Id. The data
"might play a role in the continuing debate about ... whether the nation's tax system
is fair." Id. Herman suggested "[tihe IRS numbers might also prompt calls for higher
taxes of some kind on the super-rich, such as possibly a higher capital-gains tax rate
for those making megamillions a year." Id. The IRS recently released the data for the
tax year 2006 on the income of the wealthiest 400. Lynnley Browning, A Rich Income
in '06 Was $263 Million, N.Y. TIMES, Jan. 30, 2009, at B7; see also Louise Story, Top
Hedge Fund Managers Do Well in a Down Year, N.Y. TIMES, Mar. 25, 2009, at B1
(explaining that five heads of hedge funds had annual incomes of $1 billion in 2007 but
only four did in 2008). Other measures of wealth focus on net worth rather than
annual income. CapgeminilMerrill Lynch surveys assets "not counting homes and
collectibles," estimating 30,600 Americans have $30 million to invest and 2.5 million
Americans, denominated the "upper middle class," have $1 million to invest; that is,
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Nevertheless, the notion of economic fairness in society has
contributed to social stability and the willingness of those with
average and less than average wealth to leave those with greater
economic wealth in peace. The concept of sharing in a just society is
older than Aristotle and plays a role in the stability of society.13
Distributive justice, although not a formal part of our foundational
documents, serves as a prominent pre-condition for making our
Constitution work ("[A]11 men are created equal. . . .") and the
Preamble to the Constitution ("[I]n Order to . . . establish Justice,
insure domestic Tranquility, . . . promote the general Welfare, and
secure the Blessings of Liberty to ourselves and our
Posterity . . . .").14

During the early 1970s, at the very outset of this new direction
in society (the pursuit of extreme wealth and optimism about the
good that accumulation of vast individual wealth might do through
creation of jobs), John Rawls presciently treated the problem of
distributive justice in society.15 Rawls believed that in order to
achieve the common good, society must subscribe to an idea of
ordered liberty using, among other concepts, overlapping consensus
and the priority of right.16 Essentially, Rawls's theory relies on
shared agreement about the structure of society and its principles of
justice among citizens who otherwise disagree on their religious,
moral and philosophical doctrines. Thus, to achieve fairness in
society so that all may have access to the fruits of society, the vehicle
of legislation is used to carry out public policy. The use of legislation
permits society to take into account the needs of more of its citizens.
In addition, other scholars, such as Martha Nussbaum, look at
current problems applying the insights of Aristotle through the lens
of Jacques Maritain to treat distributive justice from the point of
view of the individual's "capability."17 These philosophical reflections

just over 2% of 134 million households, or taxpayers, in the United States. William
Baldwin, Who Wants To Be a Millionaire?, FORBES, Oct. 19, 2009, at 20 (SPECIAL
ISSUE) (noting that 400 Americans have at least $950 million and explaining that
homes and collectibles are not counted).

13. MARCEL MAUss, THE GIFr: THE FORM AND REASON FOR EXCHANGE IN
ARCHAIC SOCIETY 72 (W.D. Halls trans., 1990).

14. THE DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776); U.S. CONST. pmbl.
15. See JOHN RAWLs, A THEORY OF JUSTICE 228-92 (rev. ed. 1999).
16. See id. The theory of overlapping consensus has much in common with

Jacques Maritain's theory of pluralism. See JACQUES MARITAIN, MAN AND THE STATE
83 (1951). In his later years, Jacques Maritain developed a notion of sharing which is
much more socialistic than the liberalism of John Rawls and therefore in this era of
being careful not to cost the wealthy, it would not garner much support. JACQUES
MARITAIN, in STANFORD ENCYCLOPEDIA OF PHILOSOPHY (Zalta et al. eds., 2008).

17. See MARTHA C. NUSSBAUM, WOMEN AND HUMAN DEVELOPMENT: THE
CAPABILITIES APPROACH 11-15 (2000).
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will serve as the foundation for assessing the role that these financial
assets and actors have played during the last generation and during
the American taxpayers' recent rescue of the financial system.

It has always been difficult to integrate the role of the wealthy
within the framework of distributive justice, but the rescue of the
financial system arguably presents a fresh opportunity to re-examine
what role they are to play. At the same time, the current economic
crisis provides a concrete ground to establish a give and take
relationship. In the midst of this financial and economic uncertainty,
it is important to provide a current examination of distributive
justice. A jurisprudential analysis will serve as the underpinning for
the discussion, using public policy and legislative issues to make the
problems concrete.

Financial regulation is important to the concept of distributive
justice. A fair society must establish and maintain integrity in its
financial system in order to meet the demands of distributive justice
and to engender trust in members of the public engaging in financial
transactions. Widespread disavowal of "command and control"
regulation will probably shape the type and scope of regulation that
will emerge. 18 The timeless principles of the investor putting in some
of his own money into the venture and not lending so much more
than he has are not affected by the movement away from certain
New Deal ideas that a commercial bank cannot also be an investment
bank. As the recent financial failures have shown, the principles of
having a stake in the venture and lending a reasonable multiple of

18. See U.S. Department of Treasury, Road to Stability: Financial Stability Plan,
http://www.financialstability.gov/roadtostability/index.html (last visited Mar. 6, 2010);
see also Gerald F. Seib, Obama Aspires to a 'Light Touch,' Not a Heavy Hand, WALL
ST. J., June 17, 2009, at A2 ("Mr. Obama went to great pains to explain that there is a
philosophy behind the changes he is about to propose to the nation's financial
plumbing . . . . [He sets up] 'rules of the road, [which] ensure transparency and
openness, guard against huge systemic risk that will lead ... government potentially.
. . to step in to avoid a depression, and then let entrepreneurs and individual
businesses compete and do what they do."'). One financial historian suggests that
simple, bright line rules may work better than more complicated formulas; Canadian
banks, for example, did not require bailouts because they could only leverage assets at
a ratio of twenty to one. Niall Ferguson, Diminished Returns, N.Y. TIMES, May 17,
2009, at MM19, (Magazine) (noting that other adequacy regulations of bank capital
weighted assets in proportion to their deemed riskiness, and these asset-backed
securities played a central role in the financial crisis). Canada was the only Big Eight
industrial country to avoid a crisis in its banking system and it simply kept the post-
Depression rules in place which had required banks to hold higher amounts of capital
to offset their liabilities and to maintain lower levels of leverage. Marie-Jos~e Kravis,
Regulation Didn't Save Canada's Banks, WALL ST. J., May 7, 2009, at A17 ("Bank held
mortgages tend to perform more soundly than securitized ones."); see also Christopher
Rhoads, Canada Banks Aim to Show Prudence Pays, WALL ST. J., May 19, 2009, at Cl
(suggesting that the multiplicity of American regulations makes it "harder to respond
with unified force when problems emerge").
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one's capital have only become more important. Reform of financial
regulation should include solutions to the current problems of
toothless enforcement and under-budgeting.19 It is important to
recognize these principles and to follow them in order to avoid the
errors of both over and under regulation, as well as to harmonize
domestic with global regulation, and to consider principles of social
justice.20

19. Derivatives present a locus of dispute since the administration would like to
see them regulated but the financial industry sees regulation as strangling innovation,
possibly pitting the Commodities Futures Trading Commission and the Securities and
Exchange Commission against each other. The 2000 Commodity Futures
Modernization Act exempted credit default swaps from regulation. See Stephen
Labaton, An Overhaul of Financial Rules Is Taking Shape, N.Y. TIMES, June 2, 2009,
at Bi ("Under consideration is a new agency to regulate mortgages and credit cards, as
well as tighter federal oversight of hedge funds and insurance.") [hereinafter Labaton,
Overhaul]; RIcHARD BOOKSTABER, A DEMON OF OuR OwN DESIGN (2007) (tracing the
growth of disparity in information between financial institutions and their clients
through the use of derivatives and other complex financial arrangements which
deliberately avoided transparency in order to conceal extraordinarily large built-in
fees).

Unregulated derivatives, such as credit default swaps, brought down AIG. Swaps
exchange "interest rates, currencies, commodities and a company's ability to pay back
debt." European Union Proposes to Police Derivatives Trading, N.Y. TIMES, July 4,
2009, at B3 (discussing a proposal to require standardization of derivative contracts
and banks' resistance due to the fear that flexibility might suffer); Nicholas Paisner &
Martin Hutchinson, The Swaps Market Is Too Big to Ban, N.Y. TIMES, Nov. 25, 2009,
at B2 (explaining that "[i]n a credit-default swap, the buyer pays the seller a fee to
protect against default on a notional amount of a borrower's debt, typically in
increments of $ 10 million. If the borrower defaults, the seller pays up. Losses on an
oversize book of particularly wacky versions of these derivatives forced American
International Group to take a gigantic government bailout."). According to Richard
Bookstaber, "'derivatives are the weapon of choice for gaming the system' by
obtaining a position "without ... capital outlay and for taking risk off [of the] balance
sheet." Floyd Norris, Derivatives Tug of War Takes Shape, N.Y. TIMES, June 26, 2009,
at B1 (quoting Bookstaber's testimony to a Senate subcommittee).

20. Geithner proposed limiting risks that could threaten the broader economy,"
protecting investors and consumers, closing gaps in regulation and working with the
G-20. Damian Paletta & Jenny Strasburg, Treasury Maps New Era of Regulation,
WALL ST. J., Mar. 27, 2009, at Al. The European Union's Laeken (Belgium)
Declaration, Dec., 2001, described "Europe at a Crossroads" in the following terms:

The European Union is a success story. For over half a century now, Europe
has been at peace. Along with North America and Japan, the Union forms
one of the three most prosperous parts of the world. As a result of mutual
solidarity and fair distribution of the benefits of economic development,
moreover, the standard of living in the Union's weaker regions has increased
enormously and they have made good much of the disadvantage they were
at.

STEPHEN WEATHERILL, CASES & MATERIALS ON EU LAW 16 (8th ed. 2007). Therefore,
"Europe's new role in a globalised world" is to be "[iun short, a power wanting to
change the course of world affairs in such a way as to benefit not just the rich
countries but also the poorest. A power seeking to set globalisation within a moral
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What should the wealthy contribute monetarily to society? What
do the wealthy think their role is?21 Alan Reynolds of the Cato
Institute criticized a recent study by French economists Thomas
Piketty and Emmanuel Saez concerning the concentration of income
and wealth in the "top 1 percent" (1,340,000 taxpayers and more
particularly, the top 1/10th of a percent, that is, 134,000 taxpayers)
of American taxpayers. 22 Reynolds argued that focusing on the
extreme wealth of the richest taxpayers might lead to unfair taxation
of the super rich.23 On the other hand, in an economic crisis, one
cannot be too delicate in sparing the pocketbooks of the super rich,

framework, in other words to anchor it in solidarity and sustainable development." Id.
at 17; see also MAKING GLOBALIZATION GOOD: THE MORAL CHALLENGES OF GLOBAL
CAPITALISM (John H. Dunning ed., 2003) (describing ethical frameworks and social
justice for the global market).

21. A former Bear Stearns managing director, for example, justified the
compensation on Wall Street by comparing it to that of sports and entertainment
stars:

No one complains when Julia Roberts pulls down $25 million per movie or A-
Rod has a $300 million guarantee. ... Honestly, you can pick on Wall Street
all you want, I don't think it's fair. It's fair to say you ran your companies
into the ground, your risk management is flawed--that's perfectly legitimate.
... But I don't think it's fair to say Wall Street is being paid too much.

Sherman, supra note 11, at 23. Sherman then notes that people were not harmed by a
Julia Roberts movie, but that the flawed risk management in Wall Street has led to job
and pension losses for ordinary Americans whose taxpayer money is used to bailout
Wall Street companies and fund bonuses for their workers. Id. at 22. Other views the
wealthy have espoused are recorded elsewhere. See, e.g., JIM TAYLOR, DOUG HARRISON
& STEPHEN KRAUS, THE NEW ELITE: INSIDE THE MINDS OF THE TRULY WEALTHY
(2009).

22. Alan Reynolds, The Truth About the Top 1%, WALL ST. J., Oct. 25, 2007, at
A23.

23. See id.; see also James Traub, The Measures of Wealth, N.Y. TIMES, Oct. 14,
2007, (Magazine), at MM 20-21 ('[L]iving ... in the center of the universe exacts a
terrible tribute, not only in dollars but in anxiety and envy-not so much of our
suburban or country cousins as of the lucky few who glide above us on the sweet
breezes of wealth."). In a survey (Sept. 18-24, 2007) which the New York Times had
commissioned, 40 percent of responding Manhattanites answered that it took more
than $500,000 to maintain a rich lifestyle whereas respondents in other boroughs felt
it was possible on $200,000 a year in income. Id. at MM 20. Fully 10 percent of people
who actually did earn $200,000 responded that "'seeing other people with money'
makes them feel poor" but other New Yorkers simply aspired to be rich themselves. Id.
Traub explains that "[t]o earn $200,000 in New York's most rarefied precincts is to be
made aware on a daily basis how modest is your place on the city's socioeconomic
ladder." Id.; see also ROBERT H. FRANK, LUXURY FEVER 122-45 (1999) (showing that if
the culture of the group downsized, each member of the group could preserve his or her
status by downsizing to the same degree, because status is determined relative to what
other members of the group are doing); Norman Frohlich, A Very Short History of
Distributive Justice, 20 Soc. JUST. RES. 250, 258 (2007) (Teople seem to care not only
about what they get in any situation but how their payoffs relate to what others get ..
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some of whom, such as Warren Buffett and Bill Gates, wish to join in
the national sacrifice that is taxation.24

Change, whether legislative or technological, is always difficult
to envision or accomplish. True high-speed rail and the fastest
internet, available in parts of Europe and Asia, are variously
estimated to be fifteen to fifty years away for the United States, as a
consequence of cultural barriers. Similarly, legislative reform should
be imminent in both the disclosure and substantive terms of financial
investments and consumer credit cards, mortgages and other
instruments. Cultural barriers again hinder implementing
legislation. This Article focuses on one analysis of, and one
justification for, the needed changes: the jurisprudence of
distributive justice.

Many academic lawyers are writing now on the current economic
crisis and each brings a different lens.25 Some authors discuss the
ethical duties of the corporate bar to lead us to a more stable
condition.26 Others advise the legislature on regulations which
would be possible in this political climate.27 Finally, some theorists
attempt to transcend the perils of K Street.28 My approach has yet
another focus: the intersection of Wall Street with Main Street,
where the people put a moral thumb on the scale of justice and ask
what the role of financial institutions in our current society should
be. This is the society that nurtured the people who went into
finance, the society left behind by the great wealth of the financiers,
the society still open to the risks imposed by the financiers. To some
extent, my approach is peripherally aware of people in other societies
who come into contact with the same financial institutions through

24. Still others suggest that to gain the most advantage from the downturn, as a
society, we must "be more artisan-enterpriser and less prospector-speculator . . . to
return from Oz to Kansas." Andersen, supra note 6, at 35. That would involve relying
on the stable members of the middle and upper middle classes for additional tax
revenue. Id.

25. See, e.g., RICHARD POSNER, A FAILURE OF CAPITALISM (2009); Lucian A.
Bebchuk, Buying Troubled Assets, 26 YALE J. ON REG. 343 (2009); Lucian Bebchuk &
Assaf Hamdani, The Elusive Quest for Global Governance Standards, 157 U. PA. L.
REV. 1263 (2009); Edward Morrison & Kenneth M. Ayotte, Creditor Control and
Conflict in Chapter 11, 1 J. LEGAL ANALYSIS 511 (2009); Christopher Mayer, Edward
Morrison & Tomasz Piskorski, A New Proposal for Loan Modifications, 26 YALE J. ON
REG. 417 (2009).

26. Michael Ambrosio, Rethinking the Role of Corporate Counsel, 198 N.J.L.J., Oct.
12, 2009, at 19 (commenting that silence in the face of questionable conduct by
corporate agents violates a lawyer's fiduciary duties).

27. See, e.g., Bebchuk, supra note 25, at 351-58 (proposing improvements to
President Obama's public-private investment program); Bebchuk & Hamdani, supra
note 25, at 1270-72 (arguing the Corporate Governance Quotient is inadequate in
assessing governance arrangements worldwide).

28. See Mayer et al., supra note 25, at 428-29.
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globalization. The meaning and understanding provided by a
jurisprudential analysis may inform policy and legislation. The
Article also examines the obstacles to passing reform legislation. The
cultural habits of secrecy and extreme profits on Wall Street are
fiercely held and well financed. The continued culture of outsize
profits is produced by taking unwarranted investment risks. The
desire to mold legislation through lobbying is also designed to keep
that culture of wealth in place.

This Article is about more than avoiding class resentment or
casting blame on the purveyors of the risk culture designed to
produce great profits and enormous personal wealth (with the
unintended consequence of almost destroying the financial system in
the process). Part I treats how our society should address economic
fairness - distributive justice.29 Financial institutions such as
commercial and investment banks, hedge funds, and insurance
companies have carved out wealth for their stakeholders at great risk
for themselves and society as a whole. The economic crisis gives
society the occasion to re-examine what we can accomplish today in
order to make society more fair. Part II deals with regulatory reform
of the financial system and the political resistance to proposed
reforms. How should our society provide opportunities for all to
achieve their potentials and in turn contribute to the present society
as well as establish a firm foundation for the generations to come?
What lessons can the principles of distributive justice teach so that
the financial institutions can contribute more fairly to society while
returning to a healthy profitability for themselves? In short, this
Article examines what better shape distributive justice might take
despite all the constraints of lobbying and the conflicting demands on
the taxation system.

The American taxpayers' rescue of the financial system has
created the catalyst for a healthier give and take between the
members of these financial institutions and those who live on Main
Street. Part III examines the wealthy's espousal of the primacy of
the market as a natural and sufficient regulator. Nevertheless,
financial institutions cannot credibly argue that repaying Toxic
Assets Relief Program (TARP) money absolves them from any further
responsibility to the American people. It is important that the wider
society, which for the most part, shares many of the same economic
values that the wealthy have, put its imprint on the ways the
economic and financial crisis is treated. This allows a broader

29. "Narrowness of focus is damaging in any branch of the law, but perhaps
especially so in [the jurisprudence of distributive justice], where economic, political
and social objectives are close to the surface and exert a profound formative influence
on the law." WEATHERAL, supra note 20, at 4 (speaking of European law, which also
has been involved with distributive justice over the last half century).
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perspective and sense of justice on 1) the repayment of loans, 2)
assumption of risk for the financial system by those in the financial
industry, and 3) the very unlikely possibility of breaking up
institutions "too big to fail" into companies with separate functions
such as lending and investing. Without society's addressing and
having a more personal stake in these issues, there is a conflict of
interest in the solutions because the financial system itself - and in
the process, very wealthy employees of companies "too big to fail" -
has been rescued when the average person, who has lost a job and
cannot find another after extended unemployment insurance has run
out or has lost a job and a house along with it, has had little in the
way of a meaningful lifeline extended to him in terms of job
retraining or encouragement of job creation in the worst-hit areas. A
broader sense of governance, that in some very real sense we are all
stakeholders in the proper function of the financial system, must be
reflected in the reform, or the people, as dissatisfied voters, will, by
staying home on election day, make it known that no real change and
no relief for them has been considered or implemented - that they
have not been heard or respected.

I. PRINCIPLES OF DISTRIBUTIVE JUSTICE IN A CAPITALISTIC SOCIETY

What does a fair society look like and how should the law guide
society in the area of distributive justice? Distributive justice is
concerned with societal and economic opportunities for all positions,
from the least advantaged position to the most fortunate. Some
agree with many of the eighteenth century founding fathers that only
"very modest reforms" can or should "be expected from the political
realm," while others believe a finer calibration is politically
possible.3o

Distributive justice is not "the public interest" or "the common
good," but rather coordinates with such conceptions because it deals
with a sense of fairness in terms of legislation.31 Eighteenth century
liberals looked for a career open to talent (a meritocratic society).
Rawls looked for something more foundational: "promoting the
independence and self-respect of equal citizens."32 Fair equality of

30. If we think roughly of property rights between individuals ("commutative" or
"corrective" justice) and property rights derived from society, or more precisely from
the state as society's agent (distributive justice), we have a rough idea of the context of
the debate about the role of the wealthy in contributing to society. SAMUEL
FLEISCHACKER, A SHORT HISTORY OF DISTRIBUTIVE JUSTICE 3 (2004); see also David
Wasserman, Distributive Justice, in DISABILITY, DIFFERENCE, DISCRIMINATION 147-
208 (Anita Silvers et al. eds., 1998).

31. The difference principle identifies the common good with the lowest
socioeconomic position. THOMAS POGGE, JOHN RAwLS: His LIFE AND THEORY OF
JUSTICE 184 (Michelle Kosch trans., 2007).

32. SAMUEL FREEMAN, RAWLS 98 (Brian Leiter ed., 2007). "The basic trouble with
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opportunity is strikingly illustrated in American legal history through
the civil rights movement after the Second World War. Once the
Supreme Court decided Brown v. Board of Education in 1954, society's
attitudes slowly began to change. However, equality of opportunity
did not advance appreciably until the Civil Rights Act of 1964 was
first enacted and slowly implemented.33 The Declaration of
Independence recognized that "all men are created equal, endowed by
their Creator" and spoke of life, liberty and the pursuit of happiness.
According to Rawls's position, legislation such as the Civil Rights Act
is necessary to realize the ideals of the Declaration.34 In this way,
the Civil Rights Act was designed to ensure not only an abstract, or
formal, equality of opportunity, but also the correction of social
disadvantage through the prevention of discrimination for a
consistently disadvantaged group. The concept of equal educational
opportunities means that people are to be educated to their highest
capacity along with others sharing the same capacity.35

One very important notion, which will be applied to the
institution of lobbying as it has developed in the twenty-first century,
is the Rawlsian idea called "just savings."36 This principle deals with
what one generation should transmit to the next generation. If each
generation must "preserve just institutions intact . . . in order to
benefit future generations, including their least advantaged," then
the long-term soundness of society is at stake and always of concern
to the present generation.37 This growing strength of lobbying,
professional advocacy for particular legislative proposals ultimately
advantaging one societal position over another, is of concern.

A. Fairness
Various groups give different visions of a distributively just

society. The focus on economic wealth during the last thirty years
has suggested that legislation should be arranged to give each person

marxism and capitalism is that they are both products of the eighteenth century
Enlightenment and, despite their divergent emphases on freedom and control, are both
therefore imbued with the false values of secular humanism." John Stott, Foreword to
BRIAN GRIFFITHS, MORALITY AND THE MARKET PLACE 10 (1982).

33. Civil Rights Act of 1964, 42 U.S.C. §§ 1981-ch. 6 (2006).
34. See FREEMAN, supra note 32, at 89.
35. See Martha C. Nussbaum, Aristotle, Politics, and Human Capabilities: A

Response to Antony, Arneson, Charlesworth and Mulgan, 111 ETHICS 102, 124-32
(2000) [hereinafter Aristotle]; Martha C. Nussbaum, Capabilities as Fundamental
Entitlements: Sen and Social Justice, 9 FEMINIST EcON. 33, 35-36 (2003).

36. See RAWLS, supra note 15, at 251-58. Just savings constrains capital
formation in that the parties in the original position must "institute a savings plan
that determines an appropriate minimum rate of savings for each level of prosperity."
POGGE, supra note 31, at 113.

37. FREEMAN, supra note 32, at 137; see RAWLS, supra note 15, at 252.
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or corporation maximum control over the income and economic
resources that person (natural or artificial) has produced with
historically low contribution to society.38 That has meant arranging
both the tax code and other social legislation to keep each person in
the position (s)he now occupies39

Ideally, the new society emerging after the economic crisis of
2008 would consist not only of employment with the right to a
"livable wage" or of a right to own one's work by exercising personal
responsibility for it.40 The new society would also require
corporations to be responsible to society - rather than harnessing
society to serve profitability - by placing market pressures on
corporations to change.41 This change comes about, in part, by
turning away from companies "too big to fail" and instead adopting
E.F. Schumacher's approach that "[simall is beautiful."42 Smaller
scale companies can be realized by antitrust enforcement which
would foster competition and prohibit economic concentration in
banking and finance.43 Financial intermediaries and nonprofit
cooperatives would form a layer between the people and the currently
heavily concentrated financial institutions.

Recently, the most prominent philosophical reflection on the
principles of the Declaration and the Constitution concerns the role
of distributive justice in the institutions of society.44 As Rawls put it,
social and economic legislation makes the basic structure of society
not so abstract and instead renders it "specific"45 thus permitting, for
example, the Civil Rights Act of 1964 and other similar legislation to
realize aspirations such as the pursuit of life, liberty, and

38. See, e.g., Roger B. Porter, George Bush, Father of the 'Contract,' WALL ST. J.,
Dec. 13, 1994, at A18 (discussing proposals by George Bush to reduce government
interference, to increase price saving, to decrease public borrowing, and to give power
to individuals rather than government agencies).

39. Id.
40. William Greider, The Future of the American Dream: Imagining an Economy

that Puts People First, THE NATION, May 25, 2009, at 14.
41. See id. at 14, 16.
42. See id. at 16.
43. Id. Note that in the wake of the panic, some finance companies were given

bank-holding company status in order to receive low-cost infusions of capital from the
Federal Reserve. Now that the rescue is in place, there is no will to undo the newly
created status, "too big to fail," so that the possibility of repeating the conditions that
led to the Panic of 2008 remains as a shadow on the thoroughness of the recovery. See
Louis Uchitelle, Volcker's Voice, Often Heeded, Fails to Sell a Bank Strategy, N.Y.
TIMES, Oct. 21, 2009, at Al (explaining that Paul Volcker, a predecessor of Alan
Greenspan "wants the nation's banks to be prohibited from owning and trading risky
securities, the very practice that got the biggest ones into deep trouble in 2008").

44. See, e.g., POGGE, supra note 31.
45. RAWLS, supra note 15, at 229 ("In fact, the cumulative effect of social and

economic legislation is to specify the basic structure.").
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happiness.46 Rawis avoids the traps of the social contract with its
implication that the bargain is sacred, which in turn allows a
business contractor to retain all fruits of a bargain without sharing.47

Instead, Rawls asks how we can test rights and duties in the
basic structure of society.48 The distribution of wealth and income
and the way in which government officials regulate cooperative
activities can be changed. In that way the expectations of people in
different economic, social or professional classes are modified. Rawls
found that a number of arrangements of the basic structure of a
society may be efficient but not all of these efficient arrangements
may be deemed just.49 Rawls discusses several arrangements for
society, including the liberal and the naturally aristocratic.50 The
liberal society provides a career open to talents regardless of social
origins. The naturally aristocratic ideal that Rawls uses is based on
the work of George Santayana.51 Under this approach, natural
aristocrats are only granted advantages which further the good of the
remainder of society. In addition, all citizens have the same legal
status even if an individual's circumstances prevent accessing or
realizing all the advantages that may accrue from that status.

As distributive justice scholars emphasize, Rawls's fair and just
society is not founded on the self-interested social contract of the
liberal society, but on "an allegiance to principles of justice founded

46. Id. ("Since economic arrangements have these effects, and indeed must do so,
the choice of these institutions involves some view of human good and of the design of
institutions to realize it. This choice must, therefore, be made on moral and political
as well as on economic grounds.").

47. Joshua Cohen & Thomas Nagel, John Rawls: On My Religion: How Rawls's
Political Philosophy Was Influenced by His Religion, TIMES ONLINE, Mar. 18, 2009,
http://entertainment.timesonline.co.uk/tollarts-andentertainment/thetls/article5931
573.ece ("The idea of justice expressed in the political theories of Hobbes and Locke,
the view of Adam Smith that we best serve our fellow-men by enlightened self interest,
are all false views of community. Any society which explains itself in terms of mutual
egoism is heading for certain destruction.") (quoting JOHN RAWLS, A BRIEF INQUIRY
INTO THE MEANING OF SIN AND FAITH 189 (2009)).

48. Rawls's ideas reflected in this paragraph are summarized from A Theory of
Justice. RAWLS, supra note 15, at 61-65. In 1990, Rawls was asked what philosophy
meant to him. He answered:

From the beginning of my study in philosophy in my late teens I have been
concerned with moral questions and the religious and philosophical basis on
which they might be answered. Three years spent in the U.S. army in World
War Two led me to be also concerned with political questions. Around 1950 I
started to write a book on justice, which I eventually completed.

SIMON CRITCHLEY, THE BOOK OF DEAD PHILOSOPHERS 233-34 (2008).
49. RAWLS, supra note 15, 47-57.
50. Id. at 47-65.
51. Id. at 64 n.12 ("[An aristocratic regimen can only be justified by radiating

benefit and by proving that were less given to those above less would be attained by
those beneath them.") (quoting GEORGE SANTAYANA, REASON AND SOCIETY 109 (1905)).
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on respect for one another as equals."52 Most importantly, society is
not "a contract among individuals whose aspirations and identities
exist independently" of society.53 That society would be stamped by
the pride of the capitalist, characterized by "selfishness and a refusal
to share because possessions are a badge of superiority."54 While the
market allocates land, labor, and capital, it is not the sole criterion or
standard for distributive justice: the tax code's income supplements,
various entitlement programs, and a "fair and equal educational
opportunit[y]" combine to provide economic justice.55

For Rawls, prideful superiority leads to the capitalist's argument
of merit in himself, which the capitalist sees as lacking in others,
thereby vitiating merit as a suitable basis for "determining
distributive shares . .. in a well-ordered society."56 Rawls observed
that moral rectitude and praiseworthy habits are not enough under
individual control to construct a convincing argument for superior
social and political recognition:57

Even the willingness to make an effort, to try and so to be
deserving in the ordinary sense is itself dependent on happy family
and social circumstances....
... The more [the human person] examines his life, the more he
looks into himself with complete honesty, the more clearly he
perceives that what he has is a gift. Suppose he was an upright
man in the eyes of society, then he will now say to himself: "So you
were an educated man, yes, but who paid for your education; so you
were a good man and upright, yes, but who taught you your good
manners and so provided you with good fortune that you did not
need to steal; so you were a man of a loving disposition and not like
the hard-hearted, yes, but who raised you in a good family, who
showed you care and affection when you were young so that you
would grow up to appreciate kindness - must you not admit that

52. Cohen & Nagel, supra note 47.
53. Id.
54. Id.
55. FREEMAN, supra note 32, at 128. Note that in the wake of the panic, some

finance companies were given bank-holding company status in order to receive low-
cost infusions of capital from the Federal Reserve. Now that the rescue is in place,
there is no will to undo the newly created status, "too big to fail," so that the possibility
of repeating the conditions that led to the Panic of 2008 remains as a shadow on the
thoroughness of the recovery. Uchitelle, supra note 43, at Al (explaining that Paul
Volcker, a predecessor of Alan Greenspan "wants the nation's banks to be prohibited
from owning and trading risky securities, the very problem that got the biggest ones
into deep trouble in 2008").

56. Cohen & Nagel, supra note 47.
57. MALcoLM GLADWELL, OUTLIERS (2008) (detailing factors, such as luck and

opportunity, in individual success which magnify small differences in capability but
lead to great differences in compensation).
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what you have, you have received?"58

These are the seeds of a theory of distributive justice based on
our deep connection to each other in society which enjoins us to
examine our pride in hoarding each possession and in dominating
others. Rawls chose neither the liberal society nor the natural
aristocracy, but rather the "democratic interpretation" which "treats
everyone equally as a moral person, and which does not weight men's
share in the benefits and burdens of social cooperation according to
their social fortune or their luck in the natural lottery."59 Liberal
societies, natural aristocracies, and democracies, however, do not
carry with them an automatic moral compass any more than do the

58. Cohen & Nagel, supra note 47 (quoting JOHN RAWLs, A BRIEF INQUIRY INTO
THE MEANING OF SIN AND FAITH: WITH "ON MY RELIGION" 238 (Thomas Nagel ed.,
2009) (originally Rawls's unpublished senior thesis)); see also Eric Gregory, Before the
Original Position: The Neo-Orthodox Theology of the Young John Rawls, 35 J.
RELIGIOUS ETHICS 179, 183-97 (2007) (providing a general analysis of Rawls's theology
at the time he wrote the quoted passage); cf. William Blake, The Lamb, in SELECTED
POETRY AND PROSE OF WiLLIAM BLAKE 24, 24 (Northrop Frye ed., 1953) (expressing
sentiments similar to those expressed by Rawls). It is not too far fetched to think that
Rawls may have known this famous poem and certainly he knew the Biblical
inspirations for The Lamb.
Rawls later wrote in A Theory of Justice:

Even the willingness to make an effort, to try, and so to be deserving in the
ordinary sense is itself dependent upon happy family and social
circumstances. It is impossible in practice to secure equal chances of
achievement and culture for those similarly endowed, and therefore we may
want to adopt a principle which recognizes this fact and also mitigates the
arbitrary effects of the natural lottery itself. That the liberal conception fails
to do this encourages one to look for another interpretation of the two
principles of justice.

RAWLS, supra note 15, at 64.
Thus, legislation dealing with matters of distributive justice must be "the outcome

of public discussions as to what rules can be voluntarily consented to as binding upon
the government and the citizens." Cohen & Nagel, supra note 47 (quoting JOHN
RAWLS, A BRIEF INQUIRY INTO THE MEANING OF SIN AND FAITH: WITH "ON MY
RELIGION" 238 (Thomas Nagel ed., 2009) (originally Rawls's unpublished senior
thesis)). The development of First Amendment jurisprudence protecting the non-
public discussion by lobbyists to advocate legislation granting favorable tax or
regulatory treatment to particular groups at the expense of the mass of voters had not
then taken place and did not cause Rawls to comment on their effect on common
political institutions. See generally Buckley v. Valeo, 424 U.S. 1 (1976) (striking down
many revisions to federal election campaign finance regulations as impermissible
under the First Amendment); cf. Robert H. Frank, Before Tea, Thank Your Lucky
Stars, N.Y. TIMES, Apr. 26, 2009,. at BU6 (reporting on the self-righteous claims of
moral superiority by those rally at tax "tea parties," the writer observed that "[pleople
born with good genes and raised in nurturing families can claim little moral credit for
their talent and industriousness . . . . [I]n music, even sophisticated listeners have
trouble detecting differences between the handful of best cellists in the world and
those in the next tier. But recording companies need only a few cellists.").

59. RAWLS, supra note 15, at 65.
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capital markets. The people in these societies must supply the moral
principles to keep society fair and just.

"Free market arrangements must be set within a framework of
political and legal institutions which regulates the overall trends of
economic events and preserves the social conditions necessary for fair
equality of opportunity."60 The difference principle "provide[s] a non-
market criterion for deciding the proper division of income and
wealth" after the market has allocated the factors of production.61
Targeted taxation can promote tiering in accordance with the
"difference principle," a "strongly egalitarian conception in the sense
that unless there is a distribution that makes both persons [i.e., all
groups] better off .. . an equal distribution is to be preferred."62 The
difference principle expresses the idea that the social order must not
secure the more attractive prospects of the fortunate unless doing so
puts the least advantaged group of workers in the best possible
position.63 Rawis says that an increase in inequality is acceptable if
it raises the welfare of the least fortunate group of workers.64
Rawls's conception of a just society as the "democratic interpretation"
is bound to be controversial, if only among the outliers who have
benefited beyond measure from the advantages of our current
society. Other views of distributive justice include assumptions
about the roles of specialized groups, such as extremely wealthy
people, small in absolute numbers, but with particular access to
legislators and other channels of government.6 5 Thus, it is Rawls's
view that the tax system is important in regulating the market and
in ensuring "pure procedural economic justice."66

B. Nozick's Libertarian Critique of Rawls
Rawls's view differs considerably from libertarianism, which

does not emphasize sharing and solidarity but instead stresses the
individual's talents and hard work. Libertarianism supports an
unregulated market economy whereas Rawls clearly imposes moral
considerations in regulating the market. Rawls conceives of each
society establishing legislative rules for itself in accordance with
principles of distributive justice and then obeying that distributive
scheme. Therefore, the views of Robert Nozick, a leading libertarian
contemporary of Rawls, are presented here to contrast these two
different liberal possibilities for the working of society. Robert

60. Id. at 63.
61. FREEMAN, supra note 32, at 104.
62. RAwLS, supra note 15, at 65-66.
63. See id. (illustrating the "difference principle").
64. Id. at 67-68.
65. FREEMAN, supra note 32, at 86-87.
66. Id. at 128.
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Nozick's libertarian political theory has been described as the kind of
liberalism that "typically advocates laissez-faire in economics,
freedom of trade internationally and minimal government
intervention domestically, the right of individuals to freedom of
contract, and the justice of any distributions of wealth which result
from free exchange."67 In contrast, John Rawls's branch of liberalism
is associated with redistributive economic and social welfare policies,
as well as "support for the civil rights movement and the rights of
minorities in general, suspicion of the influence of big business on
government, opposition to fundamentalism and moral dogmatism,
[and] a preference for non-coercive to coercive measures."68

Indeed, the libertarian position is a view to which many wealthy
individuals and many who wished or expected to become wealthy had
subscribed when profits and, theoretically, losses were privatized
according to the market.69 Social and behavioral scientists and
economists concerned with distributive justice use both surveys of
people and "the underlying social and economic conditions" to define
distributive justice.70 Such a definition includes not only "the need[s]
of the worst off," but also "the entitlements of those who worked to
produce income, and . .. a concern that incentives be preserved in
society in order to promote efficiency in production."71 They
recognize that social institutions and attitudes may call forth "only
egoistic elements as opposed to those that also evoke normative
elements and perspectives" without regard to concerns of distributive

67. ROBERT SONG, CHRISTIANITY AND LIBERAL SOCIETY 38 (1997). Song sees both
liberalism's family resemblances and the varieties of liberalism. Id.; see also ROBERT
NOZICK, ANARCHY, STATE AND UTOPIA (1974).

68. SONG, supra note 67, at 39.
69. The recent bailouts gave a lending hand to the market by rescuing certain

failing companies with public monies because their failure would otherwise have
caused the financial system and, perhaps, the stock market, to collapse. Presumably,
Nozick's philosophy would not have permitted the bailouts. According to Nozick,
"slavery is unjust only when people become slaves through force or deception, not
when they freely give up their liberty - in exchange for help in an emergency, for
example." POGGE, supra note 31, at 179. Nozick's emphasis on how the person came
to be a slave has been deemed a "historical or entitlement conception of justice."
NOZICK, supra note 67, at 203. Nor did Rawls believe in changing the rules
midstream, once society had set them. According to Rawls: "The rules are known in
advance, and whatever distribution they generate counts as just and is therefore
protected against ad hoc government interference or re-distribution." POGGE, supra
note 31, at 179. Instead, Rawls envisions the society at the time drawing up suitable
rules for itself and then adhering to the rules. Id. at 42

70. See FROHLICH, supra note 23, at 256.
71. Id. at 253 (citing NORMAN FROHLICH & JOE A. OPPENHEIMER, CHOOSING

JUSTICE: AN EXPERIMENTAL APPROACH TO ETHICAL THEORY (1992) (explaining the
social choice point of view).
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justice.72 If those conditions obtain, as they may presently in the
United States, it would be difficult to achieve "stable majority rule
support for a just income distribution" unless "a majority of
individuals has a sufficiently high concern for justice."73

Nozick's historical conception of distribution protects the
talented above all else.74 While Rawls does not allow changing the
rules in midstream, he does not set the rules to favor the talented
group above others.75 In fact, in structuring the basic rules of society
from the outset, the Rawlsian legislature considers the distributive
results to be expected.76 Rawls's theory is all about the choice of one
blueprint for a fair society from all the possible, efficient blueprints.
Nozick refers to this conception as an "end-state" distributive
scheme.77 Nozick, however, has additional criticisms of Rawls's basic
structure of society. Nozick is more protective of the gross income of
each earner.78 The talented person has a different gross income from
the person with few skills. This is called the person's "contribution."
Nozick saw distributive justice as limited to "just" acquisition and
"just" exchange of property.79 In other words, the marketplace itself
determines whatever distributive justice a society needs.80 "No one
has a right to something whose realization requires certain uses of
things and activities that other people have rights and entitlements
over."81

Nozick found Rawls's choice of the society best designed for the
untalented unacceptable because the talented could do much better
without the untalented.82 Nozick's reading of history, that society
grew through an "invisible hand" which human beings did not plan,
played a normative role.83 Nozick derived the normative rule that

72. Id. at 260.
73. Id. at 259.
74. See NOzICK, supra note 67, at 153-56 ("[H]istorical principles ... hold that past

circumstances or actions of people can create differential entitlements . . .
75. See POGGE, supra note 31, at 43, 63.
76. See id. at 115-20.
77. See NOZICK, supra note 67, at 198-99.
78. See id. at 167-74.
79. See id. at 151.
80. FREEMAN, supra note 32, at 87, 104. ("It is now generally accepted by

advocates of capitalism and socialism alike that markets are a more effective way to
allocate factors of production than any planning system of the kind found in command
economies (such as Soviet communism)." But importantly the acceptance of market
systems by no means implies that the distribution of income and wealth is to be
decided by whatever people gain from the sale of their goods and services on the
market.").

81. NOZICK, supra note 67, at 238.
82. See id. at 196-97.
83. See id. at 118-19.
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legislatures, therefore, should not tinker with history by planning
something different.84 Pogge, answering Nozick's charge, asked why
only the talented and untalented groups in society, but not those
groups in between, "should fare no worse than [that group] would
fare on its own?"85

Fleishacker, a historian of ideas, found Nozick's argument that a
distributive plan would interfere with people's charitable gifts and
exchange of goods, thus depriving them of liberty, "trenchant."s6
Nozick took it as a given that an individual might plan charitable
gifts or property exchange, but he asked by what authority can a
society claim to plan with individuals getting together under the
aegis of the state? What reason would the people and their
representative legislators have to go against the hand that history
dealt each of them?87 To Nozick, societal planning seemed unnatural
or "patterned."88 By planning, society is playing a deliberate, rather
than a haphazard, or undetectable, role in the lives of the poor and
rich alike.

Finally, Nozick and others criticized Rawls's formulation of the
difference principle.89 In some Rawlsian statements, the difference
principle appears to co-opt individual talent as a common social or
collective asset, which Pogge characterized as misleading.90 Nozick
feared that such a formulation would support a "head tax" on
talented people.91 Pogge responded that Rawls did not mean to have
talented people deprived of the opportunity to choose a career,
including a low-paying career open to others.92 Nevertheless, Rawls
suggested that the greater rewards for the talented "should be
structured [for] the maximum benefit [ofJ the lowest socioeconomic
position."93 Because Rawls did not view talents as a moral virtue,
rewards for the work of the talented can be structured "to advance
the common good, which the difference principle identifies with the

84. See FLEISCHACKER, supra note 30, at 120; see generally NOZICK, supra note 67,
at 149-50, 183-97, 223 (discussing the failure of cooperative societies to distribute
reasonably and attacking Rawls's assumptions).

85. POGGE, supra note 31, at 182.
86. FLEISCHACKER, supra note 30, at 120.
87. See NOZICK, supra note 67, at 156.
88. See id. at 155-64.
89. POGGE, supra note 31, at 183; see, e.g., ICHAEL J. SANDEL, LIBERALISM AND

THE LIvITS OF JUSTICE 67-68, 77 (2d ed. 1982) (criticizing Rawls's formulation of the
difference principle).

90. POGGE, supra note 31, at 183.
91. Id.
92. Id.
93. Id. at 184. Pogge continues to the effect that "the net income rates for various

types of work should be influenced" by the aim of assuring that "the lowest net income
rate is as high as possible." Id.
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lowest socioeconomic position."94 Nozick, on the other hand,
identified with people of talent and property rights.95

Neither Rawls nor Nozick presented the reason we should
prioritize the rights of the talented and the rights of property
ownership over the needs of human beings, who are members of the
same society, but without average means.96 Perhaps turning to
classical inspiration, such as Aristotle, can provide the reasons for
such a choice and give us the tools to deal with the issue of how the
liberty and the pursuit of happiness invoked in the Declaration of
Independence can be matched up with a state that serves the needs
of the people.

C. Maritain and Nussbaum, Using Neo -Aristotelian Principles,
Extend Rawlsian Distributive Justice from the Working
Class to All

Martha Nussbaum recognized that in Rawls's well-ordered
society, a variety of arrangements can be made.97She, however,
criticizes Rawls because legislation depends on the good will and
charity of the legislators rather than, for example, equal natural
rights which she advocates for.98 Recognition of natural law would
prevent haphazard legislative treatment of the problem. Before
Nussbaum, Jacques Maritain in Man and the State, treated the state
as part of the body politic which administers justice and good order.
According to Maritain, natural law, or a sense of justice, "involves a
dynamic development" which will progress "as long as human history
endures" so that the moral sense may keep current with other
developments in society.99 Maritain started from the Aristotelian
insight that "there is a human nature, and that this human nature is
the same in all men."100 While human nature may be constant, at the
same time, we become aware of the fact that "[tihe knowledge which
our own moral conscience has of [natural] law [or a sense of justice] is
doubtless still imperfect, and very likely it will continue to develop
and to become more refined as long as humanity exists."ol From the

94. Id.
95. See FLEISHACKER, supra note 30, at 119-21.
96. See id. at 121.
97. See generally Martha C. Nussbaum, Aristotelian Social Democracy, in

LIBERALISM AND THE GOOD 203-52 (R. Bruce Douglass et al. eds., 1990) (providing a
philosophical outline for a certain sort of social democracy).

98. See id. at 226-34.
99. MARITAIN, supra note 16, at 93-94; see also C.M.A. Mc Cauliff, Cognition and

Consensus in the Natural Law Tradition and in Neuroscience: Jacques Maritain and
the Universal Declaration of Human Rights, 54 VILL. L. REV. 435 (2009).

100. MARITAIN, supra note 16, at 85.
101. Id. at 90.
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concept of a shared human nature, Maritain recognized that within
cultural differences, all ethnic groups are equally human with the
same ability to perceive justice through their moral conscience.
Maritain's recognition of equality requires respect in the embodiment
of human rights.

Rawls's difference principle leaves out human beings who fall
below the lowest working class who do not receive the full promise of
equal human dignity for all, as was guaranteed in the Declaration of
Independence.102 In fact, even the lowest paid working people,
including the minimum wage earner, may not have had their
absolute dollar pay reduced in the last thirty years, but they have
nevertheless grown much poorer, at least in the years 1977 through
1994.103

Democracy is therefore important in Maritain's thought in
general. In Man and the State particularly, Maritain called for both
religious pluralism and state support of religion as a bulwark of
freedom.104 Maritain came to recognize more clearly than many of
his contemporaries that democracy is the only type of government to
solve the problem of ends and means, "the basic problem in political
philosophy."105 Because the people of the country participate in the
government, planning, not only just by individuals but also by
legislators, is permitted to solve political problems in the running of
society. No person, rich or poor, is treated as a means, but rather all
have human dignity. In Man and the State, Maritain was more
explicit about the role of pluralism in fostering democratic views than
Rawls was in A Theory of Justice.106 Pluralism rests on human
dignity, as does the concern for the poor. 107 The concept that society

102. DECLARATION OF INDEPENDENCE para. 2 (U.S. 1776) ("[A]Ill men are created
equal, and endowed by their Creator with certain unalienable [rlights .... ).

103. TAYLOR ET AL., supra note 21, at 203-05 (citing Congressional Budget Office,
Change in Average Real After-Tax Income: 1979-2004, http://www.cbpp.org/1-23-
07inc.htm (last visited Mar. 6, 2010)). It was found that "the lowest income groups are
actually losing ground . . . [and] the lowest 20 percent [of workers] lost 16 percent in
after-tax income" between 1977 and 1994 and the next 20 percent above them lost 8
percent in after-tax income. Id. at 204. Even when income has risen, "it often takes
more hours, more stress, and longer commutes to earn that money" while "health
insurance becomes harder to get, more expensive, and less comprehensive" at the same
time technology prices have dropped. Id. Overall, "well-being and social health have
shown significant declines over the past several decades." Id. The authors conclude
that "[olver the past two to three decades, the wealthy have gotten hugely, massively
richer. One could potentially debate whether the lower and middle classes are worse
off today than they were then, but [their picture is] at best, mixed." Id. at 204-05.

104. MARITAIN, supra note 16, at 150-52, 162-87.
105. Id. at 54, 59-64.
106. Compare MARITAIN, supra note 16, at 150-52, 160-87, with RAWLS, supra note

15, at 228-92.
107. See MARITAIN, supra note 16, at 54-55.
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must respect, include and provide for the poor extends beyond the
Rawlsian minimum wage worker.

After describing her affinity for Jacques Maritain's pluralistic
views grounded in the non-negotiability of human dignity,108
Nussbaum suggested that all neo-Aristotelians from Jacques
Maritain to herself "dislike . . . the idea[] that wealth (of a person, or
of a nation) is an end in itself, and that the accumulation of as much
wealth as possible is an appropriate end for politics to pursue."109
The contribution of Rawls is considerable, but incomplete. The
proper function of politics is to support human activity "in its own
right."io Rawls, on the other hand, focuses his ethics on
interpersonal relations, the sense of right in community, "rather than
on the relation of action to an end," as Aristotle had done.111 To leave
justice as only procedural fairness does not include a substantive
principle. Thus, if we use only the difference principle, the least well
off may be in fact harmed without recognition that an injustice has
taken place. Furthermore, neo-Aristotelians treat each person as an
end rather than a means to others' purposes; along "with Aristotle,
they deny that a society can be flourishing as a whole when some
members are doing extremely badly .... [T]hey all oppose ...
aggregative forms of Utilitarianism."112

By reintroducing the Aristotelian notions of relating a human
action to a purpose, we can fashion an analysis for the particular
problems of this current financial crisis more precisely than by
relying on Rawls alone. Therefore, distributive justice properly
applies to all members of society. Other more robust, substantive
principles are necessary to recognize and overcome the injustice of
staying numerically at the same income when others pass this group
with extraordinary increases, due in part to favorable taxation.

108. See Aristotle, supra note 35, at 105.
109. Id.
110. Id. at 106. Further, "human good and human functioning must ... ground an

account of political distribution." Martha C. Nussbaum, Nature, Function, and
Capability: Aristotle on Political Distribution, in OXFORD STUDIES IN ANCIENT
PHILOSOPHY 145, 150 (Julia Annas & Robert H. Grimm eds., 1988); MARTHA C.
NUSSBAUM, FRONTIERS OF JUSTICE: DISABILITY, NATIONALITY, SPECIES MEMBERSHIP
22-25 (2006) (describing concerns with Rawls's incomplete treatment of distributive
justice).

111. Cohen & Nagel, supra note 47.
112. Aristotle, supra note 35, at 106. Rawls also rejects those utilitarian views and

derives his notion of humanity as an end rather than a means from Kant. According
to Aristotle, distributive justice is based on human nature. Therefore, it includes the
whole of society and a comprehensive view of the good life of philosophy and politics as
well as happiness and material goods. David Keyt, Aristotle's Theory of Distributive
Justice, in A COMPANION TO ARISTOTLE'S POLITics 238, 250-51 (David Keyt & Fred D.
Miller, Jr. eds., 1991).
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It goes without saying that the neo-Aristotelians are, as their
predecessors were, committed to the protection of private property.
They seek to add to the principle of fair equality of opportunity the
protection of the human being's capacity for flourishing and recognizing
substantive goods, which is not a part of John Rawls's political world.
These principles are inclusive and have many applications. By
definition, they are not limited and defined in the way Nozick's
exclusive policy is: the talented should keep all that they have;
distributive justice does not include sharing because the marketplace is
co-extensive with the distribution of goods; the role of human society is
not to put a thumb on the scale of justice but simply to accept the
consequences of what the market distributes. Neo-Aristotelians ask
more of human society: reasonable responsibility. Although
Aristotelian principles apply broadly, these principles particularly
apply to the situation leading up to the financial Panic of 2008 because
those who brought us this crisis have only slowly, after the January
2010 bonus discussions, come to the table to see what they can give,
and arguably, grudgingly at that.

Neo-Aristotelian principles offer a critique of the financial crisis
which reflects on the failures of the unaided and undisciplined
marketplace and presents some ways forward. Transparency and
accountability will go part of the distance to keep "institutions too big to
fail" from putting all of us in jeopardy. More ambitiously, but also more
controversially, separating trading and lending functions to keep the
taxpayer off the hook in the future would relieve some of the
irresponsibility in current arrangements. However, not everyone who
assents to Rawlsian fair equality of opportunity will accept all of these
suggestions.

An honest consideration of what these powerful suggestions could
achieve in removing unnecessary risk to the average taxpayer can play
a real role in the larger dialogue about the direction of our society in the
first quarter of the century and what it should require from the truly
rich, some of whom contributed to the financial crisis. Does capitalism
change radically if society demands greater responsibility in its
financial dealings? In fact a transparent market with an exchange
failed to operate with respect to credit default swaps, giving rise to the
fair criticism that the non-market system is rigged. That is a failure in
human responsibility. Putting credit default swaps into a derivative
market with transparency is arguably more market-oriented than the
current secretive system with largely unknown fees for "insurance
protection" of largely unknown value. Application of these principles of
fairness means a better capitalism, more responsive to society and more
responsible in its operation. It would at the very least dispel the
persistent feeling that private derivative arrangements are largely
crafted for the benefit of the rich with the rest of society bearing the
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risk. No other current issue of distributive justice than the Financial
Panic of 2008 is more compelling with regard to the needs for societal
dialogue about fairness and for reform of the current practices.

II. GOVERNMENT OVERSIGHT OF FINANCIAL MARKETS IN AN AGE OF
LOBBYING

After the economic upheaval during the 1930s, Congress passed
various kinds of regulations. The Securities and Exchange
Commission (SEC) was established with a mission to protect
financial markets against fraud, separate investment from
commercial banking, and focusing on disclosure by financial
companies and their agents in order to assure the public that it
would be safe to participate in the market. Not all of the legislation
survived, and the role of the SEC evolved in response to changes in
budgetary and regulatory philosophies expressed in Congress. At the
same time, new financial products and companies grew up outside of
that regulatory framework. Lack of disclosure on the part of those
offering new products, along with ensuring confidence on the part of
those who would invest in the products, has spurred the proposal of a
new regulatory agency and new oversight of the financial system.
New proposals, however, are much harder to write than they were in
the 1930s, not only because the lobbying groups are much stronger,
but also because vested interests exert pressure on the established
agencies.113

Various insights into the framing of regulation can come from
different schools of economic thought. The very large debate over the
types of capitalism - with regulation favoring the wealthy or with
regulation protecting the whole of society - does not feature
prominently in this Article, although assumptions about which type of
regulation to pursue in the wake of recession are necessarily embedded
in the reform proposals before Congress. 114

Individual and group interests are almost always in conflict when

113. See Joe Nocera, A Financial Overhaul Plan, But Only a Hint of Roosevelt, N.Y.
TIMES, June 18, 2009, at Al. Vested interests exert pressure on established agencies
when their culture gives rise to assumptions that lead to failure to investigate.
Investigators themselves do not have to be corrupt for this to occur. Systems Failures,
Aug. 30-Sept. 5, Sept. 6, 2009, at WK2 (summarizing SEC inspector general's report on
the SEC's failure to investigate complaints which "raised significant red flags" about
Bernard Madoff since 1992).

114. See JOHN CASSIDY, How MARKETS FAIL: THE LOGIC OF EcoNoMIC CALAMITIES
(2009) (describing the late economics professor Hyman Minsky's study of the conditions for
businesses to thrive, which shows that the irresponsible actions of bankers, traders and
other financial operatives make "free-market" capitalism inherently unstable without
regulation for the public interest); see also John Cassidy, An Economist's Invisible Hand,
WALL ST. J., Nov. 28-29, 2009, at W3 (explaining the catastrophic negative spillover of
banking and other financial failures into the general economy).
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rewards to individuals depend on relative performance .... In the
marketplace, such reward structures are the rule, not the
exception. The income of investment managers, for example,
depends mainly on the amount of money they manage, which in
turn depends largely on their funds' relative performance. -115
Other economists advocate "treating financial consumers as

consenting adults," suggesting that although the government denied
the existence of a housing bubble, the borrowers must have
understood that they traded "a lower interest rate for a greater
risk."116

It cannot just be assumed that most people who during the housing
boom bought homes with adjustable rate mortgages, or mortgages
with prepayment penalties, or mortgages that required a low or
even no down payment, were fools or victims of fraud. At the time,
the government was denying that the rapid increase in housing
prices (which made such mortgages seem a good investment to
people who could not otherwise afford a home) was a bubble. When
interest rates are low (as they were in the early 2000s-too low,
because of errors by the Federal Reserve) and credit therefore
abundant, Americans borrow.117

115. Robert H. Frank, The Invisible Hand? Trumped by Darwin, N.Y. TIMES, July 12,
2009, at BU7. Singer discusses the ways in which the market process is biased.

The market does not adequately reflect the interests of third parties or of
society as a whole who bear the negative externalities of market transactions
and who are barred from participating in those transactions because of
obvious impediments to transacting. . . .When one is asked to accept lower
wages for higher safety levels, there is a tendency to think only of the short
term, discounting both the possibility of injury and the benefits of increased
protections. . . . Rather, I am claiming that the lawmaking setting is better
situated than the marketplace for critical and reflective judgment about the
appropriate minimum standards for economic relationships and social
structures.

Joseph W. Singer, Things that We Would Like to Take for Granted: Minimum Standards
for the Legal Framework of a Free and Democratic Society, 24 HARV. L. & POLY REV. 139,
148-49 (2008).
116. Richard A. Posner, Treating Financial Consumers as Consenting Adults, WALL

ST. J., July 23, 2009, at A15 (explaining that adjustable-rate mortgages "are cheaper
than fixed-rate mortgages, because they shift the risk of interest-rate fluctuations
from lender to borrower"). There is support for Posner's statement that the Federal
Reserve made "errors" in a study of the origins of the credit crisis. See, e.g., DAVID
WESSEL, IN FED WE TRUST: BEN BERNANKE'S WAR ON THE GREAT PANIC 50-66 (2009)
(arguing that Alan Greenspan, Chairman of the Board of Governors of the Federal
Reserve Bank, "kept interest rates too low for too long . . . missed warnings that
subprime [mortgages were] a mounting problem, and was reluctant to use the powers
(he] had to restrain subprime lending"); Michiko Kakutani, Inside the Meltdown:
Financial Ruin and the Race to Contain It, N.Y. TIMES, July 21, 2009, at Cl
(describing Wessel's claim that Greenspan "put too much faith in markets').

117. Posner, supra note 116, at A15. At the same time, relatively little has been done
to create jobs or to retrain workers who cannot be re-employed in the same industries as
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It seems that homeowners with mortgages whose terms have
become burdensome to the point of default, or who are at risk of
default, have been treated as consenting adults: few bailouts have been
granted to them. Lenders must have known what they were getting
into as much as the homeowners. Yet mortgagees were bailed out
when mortgagors were not. Bailing out only one side makes the
homeowners suffering from onerous mortgage terms after the decline in
property values and loss of jobs in the economy realize that their voice
is not being heard. Posner's article does not address this disparity.
Another narrative would treat the loans as an asset of society and
demand better checks on borrowers.118 Still, others would never have
encouraged home ownership at large.119 Professor Sugrue suggests
that government programs are to blame for the problems in the
economic system: the dream of home ownership "is not one of
independence, self-sufficiency, and entrepreneurial pluck. It's not
the story of the inexorable march of the free market. It's a different
kind of American story, of government, financial regulation, and
taxation."20 He mentions, among other legislation, that in 1933, "as
one of the signature programs of his first 100 days, Franklin
Roosevelt created the Home Owners' Loan Corporation to provide low
interest loans to help out foreclosed home owners."121 In 2009,
President Obama did not seem even to have considered such
legislation. 122

Sugrue's conclusions that the tax deduction for mortgages, along

before the recession. More than 7.3 million jobs have been lost and more than one third of
the unemployed have been out of work longer than half a year. Editorial, Jobless Recovery,
N.Y. TIMEs, Nov. 8, 2009, at WK7 (explaining that in addition 2.8 million new workers
have joined the work force during the recess, leaving the economy short of more than 10
million jobs, without any plan for creating jobs for teenagers, retraining for laid-off
workers or setting up new types of green jobs or the refurbishing of infrastructure); see
also Jobless Rate Up in 29 States, Hitting Records in 4 of Them, N.Y. TIMES, Nov. 21,
2009, at B6.

118. Thomas J. Sugrue, The New American Dream: Renting, WALL ST. J., Aug. 14.
2009, at W1 (expressing the opinion that "[iut's time to accept that home ownership is
not a realistic goal for many people and to curtail the enormous government programs
fueling this ambition"). Professor Sugrue provides statistics on home ownership: more
than 75 percent of whites own their own homes; just under 50 percent of blacks and
Latinos own their own homes but in 2006, "almost 53% of blacks and more than 47% of
Hispanics assumed subprime mortgages, compared to only 26% of whites. One in 10
black homeowners is likely to face foreclosure proceedings, compared to only one in 25
whites." Id.

119. Id.
120. Id.
121. Id.
122. See Editorial, More Foreclosure to Come, N.Y. TIMES, Nov. 12, 2009 (discussing

that the "Obama plan" has subsidized loan modification by banks, and urging a
different implementation strategy for the same basic programs).
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with other provisions from the "invisible hand of government" should
be eliminated, can be examined according to jurisprudential
principles of distributive justice. Aside from whether the mortgage
deduction should be eliminated, Sugrue's solution is to keep the
government from helping people, denying a role for distributive
justice.123 His recommendation is, in short, "Go without. Keep on
going without."124

Part of the equation of governmental regulation in an age of
lobbying is the role of members of Congress. The cynical approach of
public choice theory suggests that politicians have "self-interested
incentives" in "making regulatory choices;" because politicians need
money for their re-election campaigns, "their choices are shaped by
these realities."125 The focus on self-interestedness and the notion of
adversary democracy in public choice theory reflect the identification
of politics with a market mechanism, leaving out the interest of the
public, which the member of Congress represents.126

Rather than leaving the public good out of the equation,
distributive justice would counsel that the American people, through
their representatives in Congress, examine the state of the economy
today. Tax programs have supported the export of jobs to other
countries and budgets do not have sufficient lines for aiding the
development of new technology sufficiently, developing fuel
alternatives, providing job training, supporting public transportation,
or establishing long distance regional high-speed rail lines.
Repealing tax provisions may be appropriate, including some that
Sugrue suggests.127 Programs suited to today's economy and
technological prospects should replace them. Eliminating
government's role in the area of homeownership or the economy
generally is not only too simplistic, but it is also irresponsible and
improbable. Job training, along with providing opportunities in new
more environmentally-friendly areas of economic development, would
permit many more Americans to buy, and to afford to keep, a house,
although it would not be labeled "housing" legislation.

123. See supra Part I.A.
124. Sugrue, supra note 118, at W1 (quoting approvingly from early twentieth

century advice from the YMCA and commenting that "many middle-class Americans -
even those with a taste for single-family houses - rented.")

125. Jason M. Solomon, Law and Governance in the 21st Century Regulatory State
Law, 86 TEX. L. REV. 819, 842 (2008) (reviewing LISA HEINZERLING & MARK V.
TUSHNET, THE REGULATORY AND ADMINISTRATIVE STATE: MATERIALS, CASES,
COMMENTS 683-705 (2006)).

126. Id. at 842, n.146 (noting that political theorist Jane Mansbridge questions the
premises of public-choice theory (citing Jane Mansbridge, Self-interest in Political Life,
18 POL. THEORY 132 (1990)); see also id. at 845, n.168.

127. See generally Sugrue, supra note 118.
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A. The Hard Realities
Difficulties beset the attempt to recalibrate some of the factors in

society militating against the actualization of distributive justice.
These include the tax breaks given for foreign profits by the
Homeland Investment Act;128 the success of the bank lobbyists in
preventing the lowering of rates on mortgages held by mortgagors in
danger of default;129 brokered deposits and the lack of regulation of
hedge funds.130 No one is suggesting that companies will voluntarily
act in the public interest even after receiving largess from the public
purse. Nor would Rawls require them to do So.131 The failure of the
legislature and the executive to shape bills well enough to ensure
some measure of compliance, however, presents a reason for the
desire to exercise punitive reprisals against companies who brought
the financial system into crisis and are still willing to game the
system. This failure of regulation also demonstrates the great
imbalance in exercising the levers of government between the great
majority of ordinary citizens and the small number of extremely
wealthy companies. With the return to profitability of some banks,
such as Goldman Sachs and JPMorgan, during the second quarter of
2009, bonuses and other executive compensation are "likely to soar

128. Floyd Norris, Tax Break for Profits Went Awry, N.Y. TIMES, June 5, 2009, at
B1. The lack of desire to address banks' risk-taking is generally recognized. Peter
Eavis, Sizing Up the Big Issue for Banks, WALL ST. J., Sept. 11, 2009, at C10
(explaining that "[t]here isn't any political will to downsize banks and too much fear to
threaten bankrupting the" and that [p]erhaps higher capital is the best taxpayers can
hope for"). Lobbyists' success in carving out exceptions from proposed regulation has
shielded derivatives from disclosure measures. Banks involved in the derivatives
markets make about $10 billion a year in fees. Mark Whitehouse, Economic Crisis
Ebbs, Systemic Risks Don't, WALL ST. J., Dec. 7, 2009, at A2 (explaining that without
disclosure rules, "regulators don't know whether any one firm is taking too much risk,"
citing the example of AIG). Randall Smith & Sarah N. Lynch, How Overhauling
Derivatives Died, WALL ST. J., Dec. 26, 2009, at B1 (explaining that if derivatives were
traded on exchanges their prices would be disclosed but that lobbyists had "educated"
Congress that banking dealers would lose profits if prices were disclosed since a
market would drive prices down). In addition, banks prevent financing in individual
cases. David Streitfeld, Interest Rates Are Low, But Banks Balk at Refinancing, N.Y.
TIMES, Dec. 13, 2009, at Al (explaining that the Home Affordable Refinance Program,
guaranteed by Fannie Mae and Freddie Mac, "was designed to benefit between four
and five million homeowners whose loans exceeded the value of their property by as
much as 5 percent. But as of Sept. 30, only 116,677 loans had been refinanced"
because lenders can pick and choose among the applicants).

129. Stephen Labaton, Ailing, Banks Still Field Strong Lobby at Capitol, N.Y.
TIMES, June 5, 2009, at Al [hereinafter Labaton, Ailing].

130. See Louise Story, Hedge Funds Step Up Efforts to Avert Tougher Rules, N.Y.
TIMES, June 23, 2009, at B3 [hereinafter Story, Hedge Funds] (explaining the efforts
and strategies of hedge funds and their lobbyists to escape stronger regulation).

131. See FREEMAN, supra note 32, at 100 (explaining Rawls's view that the public
interest should not guide the "specific economic choices" of firms).
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again."132

And yet, even as the banks' prospects have improved, the
government had to call a big meeting just this week of the nation's
largest mortgage servicers-which include the big banks -
because it is so unhappy with the sluggish pace of loan
modifications. Foreclosures continue to rise. According to an
analysis by the Wall Street Journal, overall loan volume continues
to decline; small businesses, especially, are gasping for credit. For
many Americans, credit card rates have skyrocketed.

It is hard to look at the discrepancy between how the banks
appear to be doing and how the real economy is doing and not
conclude that something is wrong. 133

The Homeland Investment Act was designed to give companies a
tax break to encourage the repatriation of overseas profits by taxing
the profits at a lower (5.35 percent) than usual (35 percent) corporate
rate.134 It was hoped that this repatriation would increase research
and development, investment in American plants, and employment
of workers in the United States.135 The legislation, enacted in 2004,
responded to companies that lobbied for the lower rates throughout
2003, in order to carry out those aims.136 In fact, American
companies brought back $299 billion from their foreign subsidiaries
but used 92 percent of the money to buy back shares in their own
companies and in some cases increased dividends.137 Furthermore,

132. Joe Nocera, 'Nice' Wasn't Part of the Deal, N.Y. TIMES, Aug. 1, 2009, at Bl.
133. Id. Based on the fact that they were well capitalized and well run, Goldman

Sachs and JPMorgan Chase argued that they did not need TARP money. Allan Sloan,
What's Still Wrong With Wall Street, TIME MAG., Oct. 29, 2009. However that may not
be entirely accurate.

In a more macro way, Goldman and Morgan Stanley in particular were
facing the equivalent of a bank run in September 2008, as fear-stricken
hedge funds for which they were prime brokers pulled out their assets. The
firms would have been toast if the government hadn't allowed them to
become bank holding companies overnight, giving them access to almost
unlimited funds that the Federal Reserve makes available to banks.

Id.
134. Norris, supra note 128, at B1.
135. See id.
136. Id.
137. Id. (citing Dhammika Dharmapala, C. Fritz Foley & Kristin J. Forbes, Watch

What I Do, Not What I Say: The Unintended Consequences of the Homeland Investment
Act (Nat'l Bureau of Econ. Research, Working Paper No. 15023, June 2009). One of
the authors, Kristin J. Forbes, now an economics professor at MIT but a member of the
president's council of economic advisers from 2003 to 2005, noted the complete
ineffectiveness of the restrictions on how the money was to be spent. Id. She used the
example of Dell Computer which lobbied very hard for the tax holiday" to build a new
plant in Winston-Salem. Id. Using information from Dell's SEC filings, Prof. Forbes
noted that Dell planned to build the plant for $100 million, whether they got the tax
holiday or not, took home $4 billion from abroad, built the plant and two months later
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once companies knew of the upcoming tax holiday, they "invested"
larger than usual percentages of their income in their foreign
subsidiaries and brought the money back to the United States in
2005.138 This allowed them to avoid the 35 percent corporate rate
they would otherwise have owed on the income, while keeping their
foreign investment the same.139 Companies sent abroad and
returned the next year about $100 billion in income, nicknamed
"roundtripping." 140 However much the American economy was
benefitted or harmed in the end by the Homeland Investment Act,
those companies who lobbied for the legislation on the grounds of
engaging in research and development or providing more jobs for
workers in the United States arguably, according to the outcome, had
little intention to use the funds for those purposes.

In another, even more recent example of lobbying that used
arguments stating purposes for the public good, the banks, which
had been rescued by big loans once their mortgage lending failed,
successfully prevented mortgagors in danger of default from
receiving relief. Despite President Barack Obama's reminder to
Congress "to do what we were actually sent here to do - and that is
to stand up to the special interests, and stand up for the American
people," the Helping Families Save Their Homes Act did not include
judicial power to lower the amount of a mortgage for a distressed
mortgagor.141 This judicial discretion had previously been available
until a 1993 Supreme Court decision.142 The banks defeated the
mortgagors by using plausible, but in fact, untrue claims that
reduction in mortgages would increase interest rates and prevent
rapid recovery of the housing market.143 The banks were worried
about their profits, even though the legislation did not extend to new
mortgages.144 "The industry also steadfastly refused offers to
negotiate over a weaker version. And it poured millions of dollars
into lobbying: four of the industry's top trade groups spent nearly as
much on lobbying in the first three months of this year as they did in
all of 2001."145

bought $2 billion worth of their own shares. Id.
138. Id.
139. Id.
140. Dharmapala et al., supra note 137, at 1.
141. Labaton, Ailing, supra note 129, at Al.
142. Id. (discussing Adam J. Levitin, Resolving the Foreclosure Crisis: Modification

of Mortgages in Bankruptcy, 2009 WIs. L. REV. 565, 598-99) (mortgages modified
before 1993 did not lead to increased mortgage rates); see also Nobleman v. Am. Say.
Bank, 508 U.S. 324, 332 (1993) (Stevens, J. concurring).

143. Levitin, supra note 142, at 654-55; Labaton, Ailing, supra note 129, at Al.
144. See Labaton, Ailing, supra note 129, at Al.
145. Id.
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One of the chief community banking lobbyists, Camden R. Fine,
"played hardball in opposing a move to allow courts to adjust
amounts owed on a mortgage," but blamed the president for being
AWOL in the negotiation during the spring of 2009.146 Treasury
Secretary Timothy Geithner, who met with Camden Fine two days
after being sworn in, favored the bank.147 The new administration
decided not to anger Citibank, Bank of America or JP Morgan Chase,
which had already received significant bailout money from the
previous administration. The bankers also received billions in new
bailout money. While bankrupt homeowners have no lobbyists or
political action committees, Mr. Fine pointed out that banks
"understand you need a strong political action committee to get
access to the fund-raisers. That's where the lawmakers are."148

Some things have changed. Lehman is no more and Citibank,
Bear Stearns, Bank of America, AIG, and other large financial
companies and banks have taken the taxpayers' loans. But this by
no means has brought American society a new day. Those lenders,
financiers, and investors who had assumed influential roles in
American society by hiring lobbyists to shape the structure of society
in their favor since at least the 1980s have not left a power vacuum
after the Panic of 2008. Today, bankers continue their vigorous
campaign to favor their own interests over society's.149 In fact, the
role of special interest legislation may impede the emergence of a
distributively fairer society if the banks' success in blocking judicial
reformation of mortgages is any example.

Financial institutions seeking control over their business
environment do not stop at lobbying. The larger banks with bad
images such as BOA (Countrywide), AIG, and the former GMAC
(now Ally) are working to create a new image for themselves through
advertising, projecting a kinder, gentler lender.150 Populist anger
against the banks and other lenders may not be so visible in the
headlines today as it was after the announcement of bonuses for

146. Id. Fine also stated that "[t]he fact that Obama effectively sat it out helped us
a great deal" and that "[tihis would have been a much different deal if Obama had
pressed it." Id. (internal quotations omitted).

147. See id.
148. Id.; see also Selim Algar & Clemente Lisi, Very Bidder Taste: Protest Disrupts

Foreclosure Auction, N.Y. POST, Jan. 14, 2009, at A17 (showing that debtors are forced
to organize independently to futilely protest foreclosure sales).

149. Labaton, Ailing, supra note 129, at A16 (stating that "four of the [banking]
industry's top trade groups spent nearly as much on lobbying in the first three months
of [2009] as they did in all of 2001'); Citizens United v. Fed. Election Comm'n, No. 08-
205, slip. op. at 1-2 (U.S. Jan. 21, 2010) (upholding corporate political speech) may
encourage lobbyists' campaigns on behalf of bankers.

150. See, e.g., Louise Story, Hey Folks, We're Not So Bad, NY TIMES, June 9, 2009,
at B1 [hereinafter Story, Hey Folks].
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people who would no longer have had jobs without the taxpayers'
loans. Apparently, however, resentment is still smoldering, as it did
for twenty years after the Great Depression.151 Lenders hope to avert
some of the same lack of public trust this time by advertising that
"they are making loans and helping hard-pressed homeowners
shoulder their mortgages,"152 but protests outside of auctions on
foreclosed homes show that the public may not believe them.153 The
resentment remains, even if the lobbying efforts of bankers and their
powerful offices on K Street have flown under the public's radar.
Bankers are also attempting to influence public opinion by
suggesting that the worst offenders are "not around" anymore,
having failed the "Wall Street version of natural selection."154 J.P.
Morgan Chase went even further and stated that the government
was stirring up public resentment against lenders for its own
political gain, which the bank is countering by "a series of videos
called 'The Way Forward'on its Web site."15s Other banks are
making public service announcements and emphasizing their
charitable efforts. 156

Banks and other financial institutions have tried to control the
environment in which they operate, including both the laws which
regulate them and the corresponding public response. 157 Thus, these
circumstances pose a direct challenge to the ideals set forth by
Rawls, Nozick, Maritain, and Nussbaum. The close relationships
between the regulators and the regulated without countervailing
input from public interest groups leave regulating agencies in danger
of failing to recognize fraud as fraud when they are presented with it
as emblematic of the harm. In this way, complaints about Bernard
Madoff to the SEC went unheeded for more than a decade and a half.
At the same time, another financial regulator, the Chairman of the
Board of Governors of the Federal Reserve Bank, believed that, to a
large extent, the market regulated itself.158 The common good and
the public interest are left out of these considerations when
substantive regulations are addressed. At the other end of the

151. See, e.g., id.
152. Id.
153. See Algar & Lisi, supra note 148, at A17.
154. Story, Hey Folks, supra note 150, at B7.
155. Id. Jamie Dimon, the CEO of JPMorgan Chase, complained to the President's

chief economic adviser (the irascible Larry Summers) in May 2009, "[i]t's time for you
to stop vilifying all bankers and banks." Id. (internal quotations omitted).

156. Id.
157. The examples of lobbying described above are just a few of the problems. For

three other instances in which lobbying is still playing a major role in financial
regulation, see infra notes 164-65.

158. David Clark, 19 PERSONAL INVESTOR 28 (2001) (discussing Greenspan's strict
adherence to monetarism).
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equation, serious shortfalls in revenue from the financial sector leave
other areas of the economy without enough appropriations.

The right to lobby, protected by the First Amendment, seemingly
takes precedence over other fundamental rights, including the right to
representative government in which the ordinary citizen can rely on an
elected representative to do the best for all in the district or state. The
right of a corporation to lobby as a legal person may trump
constitutional notions of government by and for the people, and it
furthermore violates the Rawlsian notion of fair equality of
opportunity. When wealthy financial and banking interests can
present their point of view directly to the representative, it is hard to
trust that, for example, leaving hedge funds unregulated or
mortgages of people in distress unreformed, could be in the public
interest rather than the financiers' interest. All rights, even under
the First Amendment, are subject to balancing principles. They are
not absolute. The strength of lobbying, however, is undiminished by
balancing the public interest or by the First Amendment rights of
those without funds to have their viewpoints and needs explained to
the legislators, as financial and banking lobbyists do for the interests
they represent.

How do we overcome these serious, now endemic, challenges to
constitutional government? Perhaps the strongest of these principles
can be found in the work of Maritain, who did not see the
government as either the sole problem or solution.159 For him, the
government should act on behalf of the people and not demand that
the people serve the state.160 He trusted the people to exert their
influence in political society and saw the power in individual persons
to be witnesses and leavens for good government.161 Other strong
social institutions may set the tone which would be reflected in
government. Maritain did not envision a quick intervention in times
of crisis, but rather he thought that the people's input should be part
of a continuing process. 162

Of course, when individuals remove themselves from the
democratic process, the recalibration takes longer. Today a serious

159. See MARITAIN, supra note 16, at 108-46 (recognizing both that democratic
leaders are empowered by the people to act in the collective best interest of the people
and that the people, through its "prophetic" leaders, are responsible to ensure that
they do so).

160. Id. at 136 (stating that leaders "are accountable to the people, and ... their
management has to be supervised and controlled by the people").

161. Id. at 143 (recognizing the role of enlightened minorities, in times when
leaders are led astray, to "trust the people [and] respect the people . . . while
awakening them").

162. In times of crisis, Maritain rejects the notion that democracy should be forced
on the people. See id. at 143. Rather, he suggests, progress can only be made by "free
approval by the people." Id. at 145 (emphasis omitted).
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change in attitude may be perceived on Main Street, but it is not yet
clear in Washington and may be still to come on Wall Street. The
exertion of the people's influence on reducing the effects of lobbying
will therefore take longer to be felt. Lobbyists diminish the access of
individual human beings to government. How will those voices be
heard? Not in the immediate way lobbyists may get their points of view
across to legislators, but much later, possibly during the next election,
surprising the party or parties which have not listened to the voices of
the peoples. For example, the 2010 Massachusetts senatorial election
came on the heels of the bailouts and other assistance for banks but
tepid job stimulus and little amelioration of onerous mortgage terms.

B. Early Assessment of the Proposed Regulation of Financial
Markets and Consumer Financial Affairs

The Department of the Treasury introduced a regulatory plan to
draw direct lines of authority to both the Federal Reserve Bank
System (the Fed) and the Federal Deposit Insurance Corporation
(FDIC), giving both greater powers and greater accountability.163
The Fed would have greater power over payments and settlements in
the financial markets as well as the power to oversee financial and
commercial companies engaged in banking activities, but would have
to seek authority from the Treasury before infusing capital into the
banking system in emergencies. The FDIC would oversee the
breakup of troubled companies the Treasury Department takes over.
Private investors such as hedge funds would have to register with
the SEC. The Treasury plan, set forth June 17, 2009, establishes the
National Bank Supervisor to take over the duties of the Office of
Thrift Supervision (OTS).164 The Treasury plan also creates an office

163. See Robert Schmidt & Jesse Westbrook, Obama to Limit Fed Lending Power,
Grant Systemic Role, BLOOMBERG NEWS, June 17, 2009, http://www.bloomberg.com/
apps/news?pid=20601087&sid=alA5KsKdW74s; U.S. DEP'T OF TREASURY, FINANCiAL
REGULATORY REFORM: A NEW FOUNDATION (2009), http:// financialstability.gov/docs/
regs/finalreport-web.pdf. Individual derivative traders and marketplaces would both
be regulated. Stephen Labaton, Regulator to Detail Plan for Derivatives, N.Y. TIMES,
June 4, 2009, at B1 [hereinafter Labaton, Regulator]. The danger from financial
institutions "too big to fail" has received more attention in the press than in Congress.
Sloan, supra note 133, at 29 (noting the government's failure to confront the hardest
issues and suggesting that breaking up "institutions that are too big to fail" will "solve
the problem of letting the small fry fail while saving the wounded whales," and that
"[plerhaps, as many have urged lately, we can start by reviving elements of the Glass-
Steagall Act that kept old-fashioned banks out of the far riskier investment business").

164. The OTS regulated AIG because it had acquired a small savings bank. See
Schmidt & Westbrook, supra note 163; GILLIAN TEiT, FOOL'S GOLD: HOW
UNRESTRAINED GREED CORRUPTED A DREAM, SHATTERED GLDBAL MARKETS AND
UNLEASHED A CATASTROPHE 72 (2009) (explaining that the OTS otherwise knew little of
AIG's operations). Additionally, a bill from the House Financial Services Committee
proposing to regulate derivatives, which "in the right hands help parties regulate risk,"
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to coordinate information and policy on insurance. In addition, the
plan proposes that the Consumer Financial Protection Agency
(CFPA) supervise consumer products and regulate mortgages, credit
cards, auto, student, and home equity loans, and annuities.165 The

but which in the wrong hands "are among the most destructive financial products ever
invented," is replete with exemptions. Gretchen Morgenson, Don't Let Exceptions Kill the
Rule, N.Y. TIMES, Oct. 17, 2009, at BU1 (reporting that the House bill of Oct. 15, 2009,
entitled the Over-the-Counter Derivatives Market Act of 2009, dealing with the $42
trillion market for credit swaps, for the first time requires many swaps to be regulated on
exchanges but is riddled with exemptions). Banks do not want the pricing and identities
of participants to be available in part because it would drive down transaction fees paid to
banks. One exemption is for swaps that are not deemed "clearable." To prevent conflicts
of interest, the bill provides that swaps dealers may only own 20 percent of a clearing
house but it is still possible for small clearing houses to deem the most profitable swaps
not clearable and therefore exempt from exchange regulation.

For example, the bill exempts end users, which are only loosely defined to
accommodate complaints about the costs of complying under the regulations from
companies that hedge their commercial risks. These wealthy purchasers of hedge fund
products, "end users" such as oil companies and airlines, would have to put up a cash
cushion to help prevent counterparty failures, the costs for which were assumed by the
American taxpayers in the bailout of AIG in 2008. Companies could easily be set up to
meet the loose definition of end user in the present bill. The Committee, according to
its Chair Barney Frank, exempted "the great majority" of businesses which use
derivatives as hedges. Stephen Labaton, Lobbyists Mass to Try to Shape Financial
Reform, N.Y. TIMES, Oct. 15, 2009, at B1 [hereinafter Labaton, Lobbyists] (noting the
complaints of the Commodity Futures Trading Commission and the SEC that the end-
user and clearing exemptions "would create too large a loophole for financial
instruments that were unregulated and played a central role in the economic crisis");
see also Editorial, The State of Financial Reform: Too Little Regulation for Derivatives,
N.Y. TIMEs, Oct. 24, 2009, at WK7 (explaining that these rules leave a lack of
transparency about participants, prices and volumes when regulation brings some
measure of stability through exposure). The stated reason for the exemption is that
there are costs to trade on an exchange but there is no evidence that they are anything
but low, particularly in the face of the costs from lack of transparency.

165. Gerald F. Seib & Damian Paletta, Consumer Agency to Seek an Expansive
Role, WALL ST. J., June 17, 2009, at A2. Finally, the Consumer Financial Protection
Agency Act ("CFPA") of 2009 is proposed to supervise consumer products. The CFPA
would protect both consumers from loans they cannot handle and the economy from
economic bubbles, but the regulations of the economy would be less flexible. Political
obstacles have caused the CFPA to be scaled back. Proposals favored by financial
companies have not been dropped. Stephen Labaton, Obama Urges Congress Not to
Scale Back Financial Reform, N.Y. TIMES, Oct. 10, 2009, at B5 [hereinafter Labaton,
Obama] (reporting that to avoid a repetition of the recent financial crisis, President
Obama stated that Congress "must resist efforts [by the United States Chamber of
Commerce and other lobbyists] to water down a plan to create an agency to protect
consumers from misleading or predatory mortgages and credit cards'); Labaton,
Lobbyists, supra note 164 (reporting that over the last decade members of the House
Financial Services Committee received more than $77 million from lobbyists now
opposing the CFPA, including more than $3 million for Chairman Frank's campaigns
and a lesser amount for Rep. Spencer Bachus of Alabama, the ranking Republican
member of the Committee, according to the Center for Responsive Politics, a non-
partisan research organization); see Editorial, The State of Financial Reform: Some



2010] DIDN'T YOUR MOTHER 419

CFPA would enforce greater disclosure and have the authority to ban
consumer financial products it deems too risky for consumers or to
label the product with warnings, as cigarette packages now have. A
composite body would have oversight of financial institutions. Fair
lending laws and the Community Reinvestment Act would also fall
under the jurisdiction of the proposed CFPA. 166

The plan has faced various difficulties, not only from lobbyists
for the financial services industry, but also from Congress and
federal regulators protecting their own turf. The proposed consumer
protection agency would assume jurisdiction over what the Federal
Reserve had previously received in the Truth in Lending Act of 1968
and the Community Reinvestment Act of 1977. The Federal Reserve
itself would play a more central role in overseeing institutions which
could pose grave risks for the financial system. Additionally, other
agencies, such as the SEC and the CFTC, are seeking regulatory
authority over financial institutions and consumer protection for
their own agencies.167 At a recent congressional hearing, the
majority of the criticism was focused on the proposed consumer
protection agency's power to regulate mortgage brokers and

Protection for Consumers, N.Y. TIMES, Oct. 25, 2009, at WK7 (explaining that the
House Finance Services Committee's bill of Oct. 22, 2009, exempted various insurance
products from falling under the jurisdiction of CFPA).

Further, the Committee bill "would allow the federal government to block the states
from imposing their own tougher rules" in accordance with the big banks' lobbying for
pre-emption. Id. The substance of the original proposal has been adequate but not
aggressive, probably in order not to draw obstinate opposition from lobbyists of the
"dead on arrival" variety. For example, measures to prevent banks from being "too big
to fail" in the future were not aggressively pursued and past indicators of looming
crises were not listed for a systemic risk regulator's guidance. Floyd Norris, To Reign
in Pay, Reign in Wall Street, N.Y. TIMES, Oct. 30, 2009 at B1 (detailing the surge in
borrowing by the general public, including households and non-financial businesses, as
indicative of a looming banking crisis, as occurred before the savings and loan crisis as
well as before the financial Panic of 2008). Norris concluded that "some such ideas
were in the Obama proposals, but they are being watered down by intense bank
lobbying." Id. Some legislators who loudly denounce bank pay seem unwilling to do
anything about the actual causes. Id.

166. See FINANCIAL REGULATORY REFORM, supra note 163, at 15. In 2007,
Elizabeth Warren, a professor at Harvard Law School and the chair of the
Congressional Oversight Panel for the Troubled Assets Relief Program (TARP), had
first proposed a commission to protect consumers. Jane J. Kim, The Financial-
Regulation Plan: A New Consumer Agency with Enforcement Teeth, WALL ST. J., June
18, 2009, at A9 (citing Elizabeth Warren, Unsafe at Any Rate, If It's Good Enough for
Microwaves, It's Good Enough for Mortgages. Why We Need a Financial Product Safety
Commission, DEMOCRACY, Summer 2007, at 8); see generally ELIZABETH WARREN &
AMELIA WARREN TYAGI, THE Two-INCOME TRAP: WHY MIDDLE-CLASS MOTHERS AND
FATHERS ARE GOING BROKE (2003) (discussing the harmful effects of easy credit and
an inflated housing market on middle class American families).

167. See Stephen Labaton, Geithner Takes Regulators to Task on Turf Battle, N.Y.
TIMES, Aug. 6, 2009, at B1 [hereinafter Labaton, Geithner].
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companies, which Treasury Secretary Geithner emphasized are now
unregulated despite having been closely involved in causing the
financial crisis.168 The squabbling regulators are "playing into the
hands of industry lobbyists, who are trying to defeat major
provisions ... and are skilled in playing regulators and lawmakers
against each other."169

Despite the regulators' objections to the new agency, Geithner
suggested that consumer protection played a small role in the
agendas of the over-stretched banking regulatory agencies
"protecting their prerogatives" during the hearing.170 Taking
Geithner's suggestion a step further, if the Federal Reserve focuses
primarily on the safety and soundness of the banking system, it has a
conflict of interest in supervising consumer protection because
consumers need, among other things, protection from high debit and
credit card fees as well as predatory mortgages. Because of
regulators' resistance, the Treasury has not been able to consolidate
and streamline regulation fully.

Competing views on the Treasury's proposals about oversight of
institutions, which, if they fail, may pose a systemic risk to the
financial system, include support for one agency to "supervise all
firms that could pose a threat to financial stability"171 and various

168. Stephen Labaton, Regulators Spar for Turf in Financial Overhaul, N.Y. TIMES,
July 25, 2009, at Bi [hereinafter Labaton, Regulators Spar].

169. Id. at B6 (explaining that banking lobbyists are waging a major "effort to kill
the proposal, or at least substantially water it down, so that the new agency would not
be able to write new regulations and also enforce them"). Early in August, the
Secretary of the Treasury told the "dissident regulators - senior officials at the Federal
Reserve, the Federal Deposit Insurance Corporation and the Office of the Comptroller
of the Currency" that their views, "which coincide with the views of the banks they
supervise," will be in part responsible for any failure of the plan to pass Congressional
muster. Labaton, Geithner, supra note 167, at BI.

Legislation to provide oversight of credit default swaps and other derivatives
would allow so many exemptions that it may turn out to have little meaning.
Neither the Federal Reserve nor the Securities and Exchange Commission
appears to have the mettle to impose strict limits on the kind of gambling
with borrowed money that drove storied investment banks out of business or
into the hands of taxpayer-backed rescuers.

Paul M. Barrett, Rational Irrationality, N.Y. TIMES, Nov. 15, 2009, at 18-19 (book
review) (expressing the opinion that "Wall Street, having never really atoned for its
latest destructive frenzy, is now winning concessions that weaken the modest proposed
reform initiatives with loopholes").

170. Labaton, Regulators Spar, supra note 168, at Bl.
171. Alan S. Blinder, An Early-Warning System, Run by the Fed, N.Y. TIMES, July

26, 2009, at BU5 (quoting U.S. DEP'T OF THE TREASURY, FINANcIAL REGULATORY
REFORM: A NEW FOUNDATION 3 (June 17, 2009)); see also Joe Nocera, Have Banks No
Shame?, N.Y. TIMES, Oct. 10, 2009, at B1 (explaining that the House Financial
Services Committee Chair, Barney Frank, has not only stripped the bill of the "plain-
vanilla" provision, which would have required mortgage brokers to offer a 30-year

[Vol. 62:2420



DIDN'T YOUR MOTHER

types of rejections to changes in the supervisory powers of the
Federal Reserve system. 172 Others wish to leave the Fed with its
monetary authority and allocate its supervisory and regulatory
functions to new or different agencies.173 On balance, the Treasury
Secretary's proposals, despite stripping the Fed of its authority to
regulate consumer finance, vastly increases the powers of the Fed.
This expansion would be accomplished by expanding its supervisory
powers over financial institutions without diminishing its authority
over monetary policy.174

Due to the banks' resistance, many of these provisions have been
removed or extremely watered down in the bill passed by the House in
December. On January 21, 2010, the President announced new
provisions to address the risk to the financial system from banks too
large to fail trading for their own accounts but risking the country's
financial system. 175 The new proposal came after elections in which

fixed mortgage along with the riskier options, but has also changed the composition of
the proposed oversight panel to consist of the same bank regulators involved in the
recent financial crisis). Nocera also notes that Barney Frank altered the financing of
the agency to reduce the fees banks will pay and to increase the fees of nonbank
institutions and deleted the "reasonableness" standard which would have required
plain language and affordability provisions which currently apply to the sale of stocks.
Id. The suggestion is made that Mr. Frank "felt a need to mollify, at least to some
extent, the bank lobby, especially the community bankers who populate every
Congressional district in the country." Id. at B5. Nevertheless, one lobbying group,
the American Bankers Association, which had recently written to its members of its
success in making the bill more favorable to banks, urged its members to "call their
congressman in a last-ditch effort to stop the bill" entirely. Id.; see also Steven L.
Schwarcz, Systemic Risk, 97 GEo. L.J. 193, 216-17 (2008) (describing the credit crisis of
2007).

172. Jon Hilsenrath, Revamp Could Hurt Central Bank, Warns Head of
Philadelphia Fed, WALL ST. J., July 28, 2009, at A6 (reporting the fear of the head of
the Philadelphia Fed that giving the Fed greater or different powers could distract it
from fighting inflation); Amar Bhide, Let's Break Up the Fed, WALL ST. J., July 29,
2009, at A15 (expressing the opinion that because the Fed has done a terrible job at
financial regulation, it should not be given more power); see also Thomas 0. Porter, II,
The Federal Reserve's Catch-22: A Legal Analysis of the Federal Reserve's Emergency
Powers, 13 N.C. BANKING INST. 483, 483 (2009) (describing the federal government's
role in the buyout of the Bear Stearns Companies by JPMorgan Chase); Mark B.
Greenlee, Historical Review of "Umbrella Supervision" by the Board of Governors of the
Federal Reserve System, 27 REV. BANKING & FIN. L. 407, 408-16 (2008).

173. See, e.g., Hilsenrath, supra note 172, at A6 (quoting Charles Plosser, president
of the Federal Reserve Bank of Philadelphia, "You don't want an institution that is so
heavily into other things that it fails to do its appropriate role on the monetary policy
piece").

174. Id.
175. This proposal has been dubbed the "Volcker' rule. Krishna Guha & Gillian Tett,

The Scourge of Wall Street, FINANCIAL TIMES, Jan. 23-24, 2010, at 7 (describing Volcker's
controversial position for addressing future systemic risks as difficult because
distinguishing "between risk-taking on a bank's own account and risk-taking in the course
of providing services such as market-making, securitisation and customised derivatives to
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those seeking justice for Main Street stayed home in recent elections,
giving rise to a perhaps bolder presidential stance. On the other hand,
banks, which would be regulated under the new proposal, may opt out
of bank-holding company status, thus indicating that the regulation is
subject to the same weaknesses as the proposal made seven months
previously.176 Whether the new proposal meets the problem of systemic
risk, leaving the American taxpayers vulnerable to future bailouts, is a
matter for debate, much of it partisan. The new proposal would
prevent bank holding companies from owning, investing in or
sponsoring hedge funds or private equity funds, and from trading for
their own accounts ("proprietary trading") without defining what that
entails.

Protecting institutions, consumers, and investors against
fraudulent and unfair contracts, as the Treasury's plan does, would
advance distributive justice since it would prevent unjust transfers
through risks which should not be taken. For example, the fees
banks make on high risk mortgages, which have a high likelihood of
failure, enrich the bottom line of the bank when the mortgage is
made but do nothing bring about long-term home ownership. Those
institutions facing greater regulation would, as their lobbying efforts
show, sacrifice those consumer protections in exchange for greater
flexibility for themselves to engage in their arguably reckless
behavior.

C. Lobbying: The Good and Bad Effects on Democracy
Lobbying is a vast problem for distributive justice and this

Article can only call attention to that fact as well as set forth a few
suggested solutions.177 The notion of lobbying evokes the idea of paid
advocates standing in the lobbies of the legislatures, setting forth the
interests of their principals. They make sure that tax loopholes are

clients is much easier to do rhetorically than in practice'). The investment banker, James
Wolfensohn, says that Volcker "does in fact care very much about the equitable
distribution of resources, about making this a better country." Id.; see Paul Volcker, How
to Reform Our Financial System, N.Y. TIMES, Jan. 31, 2010, at WK11 (expressing the
opinion that regulations can do away with the concept of "too big to fail').

176. Jackie Calmes, With Populist Stance, Obama Takes on Banks, N.Y. TIMES, Jan
22, 2010, at Al; Sewell Chan & Eric Dash, A Skeptical Reception, N.Y. TIMES, Jan 22,
2010, at BL.

177. See Lloyd Hitoshi Mayer, What Is This "Lobbying" That We Are So Worried
About?, 26 YALE L. & POL'Y REV. 485, 486-88 (2008). "'The White House recently
outraged lobbyists when it issued a memo barring them from speaking with
administration officials about specific stimulus projects. In addition, any written
communications from lobbyists that pertains to the stimulus must be posted online."
Lobbyists' Ranks Swell Despite President's Efforts, PARADE, May 4, 2009, at 12
(reporting that the American League of Lobbyists finds the new rules "an ill-advised
restriction on speech" doomed to fail because unregistered free agents will reach
executive officials in their place).
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created for specific corporations. This is the antithesis of upholding
the public interest. Lobbyists are often former government
officials.78 Lobbyists fear that their costs of doing business might
rise, creative mortgages and other lending practices might be curbed,
and states would impose different regulatory systems saddling
national banking institutions with more compliance expenses.179 One
commentator has noted that "anyone pointing out that [lobbying] is -
at base - institutionalized corruption is seen as baying at the
moon."180 Another commentator has denominated "corruption itself
as a market."181 But as lobbyists themselves emphasize, everyone
has the right to petition the government and the First Amendment
protects their political speech. The great problem is creating the
proper balance between the right of the private interest (in this case
financial, business and banking interests) and the public interest or
public good - concepts that business interests have long sought to
merge.182

178. For example, Richard H. Baker leads the Managed Funds Association. Story,
Hedge Funds, supra note 130, at B3. He was formerly a congressman, and the
Managed Funds Association is the hedge funds "main lobbying group." Id.
Furthermore, "much of the money that taxpayers have pumped into the financial
system has ended up at banks that are lending it back to the government by buying
Treasury securities.... We make money available to the banks at 0%, they lend it to
the government at a markup, and they make money off our tax dollars, whining every
step of the way." Sloan, supra note 133, at 28.

179. Seib & Paletta, supra note 165, at A2 (citing concerns of Edward Yingling,
president and chief executive of the American Bankers Association).

180. Fareed Zakaria, The Capitalist Manifesto: Greed Is Good (To a Point),
NEWSWEEK, June 22, 2009, at 45.

181. KEVIN PHILLIPS, WEALTH AND DEMOCRACY: A POLITICAL HISTORY OF THE
AMERICAN RICH 321, 326 (2002) [hereinafter PHILLIPS, WEALTH] (stating that the
United States is no worse than other countries when it comes to the effect of power
and wealth on corruption and financial speculation).

182. "For years I thought that what was good for our country was good for General
Motors, and vice versa," stated Chairman & CEO Charlie Wilson in 1955, conflating
the interest of his company with that of the country. Armed Forces: Engine Charlie,
TIME MAG., Oct. 6, 1961. Today, the banks conflate their own interest with that of the
country. When faced with bankruptcy recently, GM was forced to let its top executives
go. On the other hand, the bailed-out banks saw few regulatory consequences for their
executives. Kara Scannell, Liz Rappaport & Jess Bravin, Judge Tosses Out Bonus
Deal - SEC Pact With BofA Over Merrill is Slammer; New York Weighs Charges
Against Lewis, WALL ST. J., Sept. 15, 2009, at Al (reporting that the proposed SEC
settlement with Bank of America ("BofA") was too lenient concerning BofA's failure to
disclose its authorization of bonuses to Merrill Lynch employees as part of its take-
over of the failing brokerage house since no individual officers were held to account;
instead a fine to be paid by the shareholders was the only accountability the SEC
sought since the SEC argued that it would be too difficult to pursue executives
represented by lawyers). In SEC v. Bank of America, the judge, denying approval of
the proposed settlement, wrote that rather than pursuing the individual officers who
failed to disclose the bonus approval, the SEC allowed the bank to settle by having the
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While business seeks to promote itself by stating that the public
will benefit because it succeeds, others have suggested ways to
control lobbying efforts. Restrictions that have been put into at least
partial effect include limitations on interactions between government
officials and lobbyists, disclosure measures, tax provisions, and
eliminating lobbying gifts to campaigns.183 These measures, among
others, have encouraged non-business interest groups to become
involved in politics. Sometimes, however, business think tanks,
designed to influence public opinion, are classified as charities for tax
purposes.184 Well-financed business interest groups retain "an
enviable advantage."185 Given the long history of powerful
oligarchies, it is not difficult to conclude that "both business interests
and those with high social status dominate the interest group
universe"186 and that we should always be on guard against one
group subverting the national interest for its own private gain. 187

When presenting his views on ethical lobbying and the public
good, Thomas Susman, a long-time lobbyist and commentator, could
not devise a way to make the advantages that come with lobbying a
part of the public good.188 Lobbying gives advantages only to those

defrauded shareholders pay a fine. 653 F. Supp. 2d 507, 508-11 (S.D.N.Y. 2009); see
also Zachery Kouwe, Judge Rejects a Settlement over Bonuses, N.Y. TIMES, Sept. 15,
2009, at Al (quoting Judge Jed S. Rakoff as follows: "It is quite something else for the
very management that is accused of having lied to its shareholders to determine how
much of those victims' money should be used to make the case against the
management go away."). Some two weeks later, BofA chief executive, Kenneth Lewis,
announced his resignation. Louise Story & Eric Dash, Ending Rocky Tenure, Chief is
to Leave Bank of America, N.Y. TIMES, Oct. 1, 2009, at B1 (explaining that while Mr.
Lewis will not receive severance pay, he will be able to collect his prior pension
benefits frozen in 2003, amounting to $53.2 million as well as $81.8 million in stock
and other compensation accumulated since he started at the bank in 1969).

183. Mayer, supra note 177, at 533-38; JEFFREY M. BERRY & CLYDE WILCox, THE
INTEREST GROUP SOCIETY 11 (4th ed. 2007). Mayer reads The Interest Group Society
as realizing the pluralist vision of politics "by supporting the formation of interest
groups for the previously disenfranchised" through tax concessions. Mayer, supra note
177, at 495 n.30. For limitations on corporate campaign contributions after McCain-
Feingold, see Citizens United v. Federal Election Commission, No. 08-205 (U.S. Jan. 21,
2010) (upholding corporate political speech). President Obama may seek a bill to curb
lobbying if it can be fashioned without violating separation of powers.

184. Mayer, supra note 177, at 536 n.202 (citing FRANK R. BAUMGARTNER & BETH L.
LEECH, BASIC INTERESTS: THE IMPORTANCE OF GROUPS IN POLITICS AND IN POLITICAL
SCIENCE 111 (1998)), 538 nn.205-08.

185. Id. at 537 n.203. Furthermore, business interests "may have particularly
strong influence on narrow issues" less likely to engender active opposition because
they are so technical. Id. at n.204 (citing MARK A. SMITH, AMERICAN BUSINESS AND
POLITICAL POWER: PUBLIC OPINION, ELECTIONS, AND DEMOCRACY 201-02 (2000)).

186. Id. at 544.
187. See STEPHEN MACEDO, DEMOCRACY AT RISK: How POLITICAL CHOICES

UNDERMINE CITIZEN PARTICIPATION, AND WHAT WE CAN Do ABOUT IT 153-54 (2005).
188. Thomas M. Susman, Private Ethics, Public Conduct: An Essay on Ethical
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groups with enough pooled money to be able to afford the services of
lobbyists, such as the American Mortgage Association, the American
Bankers Association and to a lesser extent, American labor unions.
"Voneyed interests will still usually have an edge over others in
developing, collecting, assessing, and presenting information to
policy-makers."189 Whatever good lobbyists do, the moneyed interests
present their side and the information relevant to their position.
Those without money, however, do not get the opportunity to present
the information about their lives to legislators nor do they get the
chance to explain the impact that proposed legislation will have on
their lives. 190

When advocates for ethics in lobbying urged taking the common
good into account and "not merely a particular client's interest
narrowly considered," active lobbyists admitted that there was
''precious little to work within these various well-intended efforts to
identify 'good lobbying' or to tie ethical lobbying to pursuit of the
'common good."'191 Furthermore, pursuit of the common good "is not
likely to be something . .. [for] which lobbyists . .. would be paid
handsomely." 192

The notion that the economy has a life of its own, independent of

Lobbying, Campaign Contributions, Reciprocity, and the Public Good, 19 STAN. L. &
POL'Y REV. 10, 21 (2008); see also AM. BAR Ass'N, SECTION OF ADMINISTRATIVE LAW
AND REGULATORY PRACTICE, THE LOBBYING MANUAL (William V. Luneburg & Thomas
M. Susman eds., 2005).

189. Susman, supra note 188, at 18. When Secretary of the Treasury Hank Paulsen
wanted information about the financial health of Goldman Sachs, a creditor of AIG,
during the decision of whether and how to bailout AIG, Paulsen called the CEO of
Goldman from his office land phone twenty-four times in the six days between
September 16 and September 21, 2008. Paulsen had been the CEO of Goldman until
he became Secretary of the Treasury. Gretchen Morgenson & Don Van Natta Jr.,
Paulson's Calls to Goldman Tested Ethics During Crisis, N.Y. TIMES, Aug. 9, 2009, at
Al.

190. For those who have the money to pay for lobbying services:
Lobbyists bring information to officials that they could not otherwise obtain;
provide a counterweight to arguments by the executive branch or other
interested parties; assist in identifying the consequences of proposed courses
of action; and translate into relevant parlance everything from public
opinions to demographic data to scientific developments. . . . [L]obbyists help
hold public officials accountable for their actions. These are all good:- good
for Congress, good for business, and good for the public.

Susman, supra note 188, at 11-12; see also Jason Webb Yackee & Susan Webb Yackee,
A Bias Towards Business? Assessing Interest Group Influence on the U.S. Bureaucracy,
68 J. POL'Y 128, 135-37 (2006) (detailing the same situation of business influence after
the enabling legislation has been passed and the rule making stage is reached).

191. Susman, supra note 188, at 13 (citing WOODSTOCK THEOLOGICAL CTR., THE
ETHICS OF LOBBYING: ORGANIZED INTERESTS, POLITICAL POWER, AND THE COMMON
GOOD (2002)).

192. Id. at 14.
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the society in which it operates, robs economic life of a moral
perspective. Making the effort to hold the actors in the economy
accountable would restore that moral balance to the economy.

Until the time of the Renaissance, economic life was viewed in
personal terms. The degree of abstraction was slight, with the
result that economic life was not thought of in terms of some
system or other. But the notion that the economy might be
conceived of as a machine or an organism or a game, transformed
the nature of economic life. Instead of the focus being the
personalized nature of the individual transaction, it now became
the well being of the system itself, the way in which it worked, its
efficiency and the conditions which were necessary for its
survival.193

In other words, our ancestors were "less interested in what
determined the market price than in what determined the just price.
Economic life in medieval and Greek thought was a branch of
ethics."194 If de-regulated Wall Street "efficiency" is not enough for
our economy to serve our society, a moral thumb must be added to
the scale of assessing how well the financial system operates for
Main Street. In the last thirty years, and even more so after the
repeal of the Glass-Steagall Act, many people have accepted "the idea
that in banking anyone should be allowed to open a bank and that
there is no difference in principle between a bank and a retail grocery
store."195 In other words, the problem of addressing the economic
crisis of 2008 is only partly technical. It is also partly ethical, and
distributive justice must be taken into account as we examine the
difficulties which we have all faced during the economic downturn
and the near failure of the financial system. Banks and businesses
must share some of this moral and ethical sense in order for reform
to pass and to work. In his later work, Mancur Olson, a founding
economist in the field of groups and group interests, discovered that
interest groups manage to redistribute tax money to themselves with
the consent of the government.196 With this in mind, it is not
surprising that, between 1999 and 2006, lobbying "expenditures"

193. BRIAN GRIFFITHS, THE CREATION OF WEALTH 109 (1984).
194. Id. at 109. The Greek word for economics was derived from the concept of

household order. Id. at 111 (quoting Aristotle to the effect that "the business of
household management is concerned more with human being than it is with inanimate
property"). It carries a connotation of just savings or stewardship. Id.

195. Id. at 112. "1Vain Street has paid a price for the ultra-low interest rates the Fed
has kept in place to encourage banks to lend and to keep commerce flowing." Sloan,
supra note 133, at 28 (explaining that cheap money is devastating for savers and
especially for retirees who live on interest income and would be in danger of reducing
their principal too much to have enough principal to last their remaining years).

196. See MANCUR OLSON, THE RISE AND DECLINE OF NATIONS: EcONOMIC GROWTH,
STAGFLATION, AND SOCIAL RIGIDITIES 41-47 (1982).
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increased from $1.47 billion to $2.61 billion. 197
The lobbying described here does not challenge Nozick's

definition of distributive justice. In fact, this lobbying comports with
Nozick's view, since he strongly argues that each person's earnings
(or "contribution") should not be disturbed.198 In essence, the
mortgage, banking and tax lobbyists are seeking to present their
views to Congress. They want to make as much money as possible by
having as few regulations as possible, and they want to keep as much
of what they make as they can through achieving favorable tax rates.
Lobbyists use the perfectly legal evasion of both democratic processes
(only those with a great deal of money can hire lobbyists on a regular
basis to explain their point of view to the legislature and those
without money are necessarily excluded from this opportunity) and
substantive democratic positions (consumer protection in purchasing
financial products and investor protections for new instruments).

However, for Maritain, Rawls, and Nussbaum, the lobbying
described here presents a strong challenge to distributive justice.
This lobbying undermines both the just savings principle -
compromising the security of future generations with larger deficits
and uncompleted public projects - and seriously threatens political
equality. Rawls's lowest rung on the ladder of distributive justice is
the lowest paid group of workers.199 The lobbying described above
threatens Rawls's conception of a just society, but it even more
seriously impairs the just and fair society Maritain and Nussbaum
seek. Maritain and Nussbaum have a broader concept of natural
rights, starting with the humanity of each person, whether or not the
person works or is capable of working.200

The legislation proposed by the Treasury comports with the
principles of distributive justice. It is, however, already a
compromise. For example, it does not mandate redress for
mortgagors in trouble but only looks forward to future
transactions.201 The registration of hedge funds involves modest
requirements, although additional regulation is more complicated.
The proposed consumer and investment protections are not currently
available. They serve distributive justice because they are modest

197. Mayer, supra note 77, at 519.
198. See NozicK, supra note 67, at 149-231.
199. See RAWLS, supra note 15, at 84 ("One possibility is to choose a particular

social position, say that of an unskilled worker, and then to count as the least favored
all those with approximately the income and wealth of those in this position, or less.").

200. See MARITAIN, supra note 16, at 101 (stating the concept of human rights as
"inalienable since they are grounded on the very nature of man," which no human is
capable of losing).

201. See FINANcIAL REGULATORY REFORM, supra note 163, at 3-5 (establishing five
objectives to effectuate changes to prevent another crisis).
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safeguards for consumers and investors dealing with sophisticated
financial institutions and hedge funds which argue that they stand to
make more money without the proposed regulations and protections.
Financial and banking lobbyists, if successful in opposing this
proposed legislation, will contravene the principles of both Maritain
and Nussbaum by divesting protections for average consumers and
investors.

It remains to be seen if reform will follow the self-interested
luxurious consumption and financial corruption of recent years. 202 It
is not at all clear that reformers will be heard in Congress or that
causation is clear between government actions and their
relationships with the speculators who together arguably gave us the
bubble. "Public demand for regulatory and legislative reform,
although considerable, still falls short of the crisis level needed to
overcome the Washington lobbies and big political donors."203
Lobbying may be defined either to include only the moneyed corporate
groups, or to extend more broadly to any group presenting its views to
Congress, even those interest groups asserting positions for the
common good. However lobbying may be technically defined, society
and government must eventually face the much larger question buried

202. PHILLIPS, WEALTH, supra note 181, at 326. Phillips deems luxury, debt,
avarice, and arrogance as the four horsemen of speculative implosions in the U.S. Id.
at 354. The bursting of the speculative bubble usually leads "to the public's
postspeculative repentance and disenchantment." Id. at 360. Philips considers this
"[t]he [r]hythm of [rieform and [r]ealignment" Id. at 368. But if the notion of lobbying
is expanded to include nonpaying public interest groups, more perspective could be
included in shaping legislation. GRAINNE DE BURCA & JOANNE ScoTT, LAw & NEW
GOVERNANCE IN THE EU AND THE US 1-12 (2006) (explaining that scholars have been
looking for new modes of regulation that include the public, share information to solve
public problems and work collaboratively with industry and the public to catch the
many unintended flaws that inevitably are left when modern legislatures think they
are done drafting).
203. Kevin Phillips, Editorial, U.S. Could Be Riding New Economy for a Fall, STAR-

LEDGER (N.J.), June 27, 2002, at 25 (stating that "[bleginning in the early 1980s ....
[als the financial sector, in short, became too important to fail, the Fed and the
Treasury Department abandoned market economics to embrace socialization of credit
risk. No other sector of the U.S. economy, save possibly defense, received such
government assistance"). Phillips concluded:

[w]hat we have seen over the last two decades is the swelling arrogance,
hubris and excess of the private sector, led by Wall Street's "masters of the
universe" and the executive-suite monarchs of the imperial corporate
presidency. However, reform won't be easy, given that the finance sector is
Washington's biggest spending lobby and No. 1 writer of checks to
politicians.

Id. During the following years, the lobbying dollars spent only increased along with
the credit risks requiring bailouts. To similar powerful effect, see JOSEPH E. STIGLIZ,
FREEFALL: AMERICA, FREE MARKETS, AND THE SINKING OF THE WORLD EcONOMY (2010);
AMARTYA SEN, THE IDEA OF JUSTICE (2009) (extending these ideas to the globalized world
economy and the effects on human well-being).
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in the technicality and come to the realization that all voices with a
stake in the venture of society and government must have a seat at the
decision-making table. In essence, this necessity will render big-
spending lobbying less relevant because opposite and in-between
positions will also be discussed and considered. That will be a hard-
fought political battle.

If taking a more representative set of voices into political account
does not occur, as some expect the effect of Citizens United to be,
lobbying will only continue to become a more and more disabling
problem for democratic government, as government loses public
confidence and its mandate for action. Jacques Maritain has often
been accused of being an optimist in the face of insurmountable odds
during World War II. His optimism, however, grew out of the
willingness of people with vastly different cultures and points of view
to agree after the War on the importance of making a universal
declaration of human rights and beginning once again to rebuild
civilization.204 Although financial disaster has been averted by the
bailout, this financial crisis is a defining crisis for our time, preventing
many of the human and economic rights set forth in the Declaration
from being realized for this generation. As such, it demands a moral
societal response.

III. DISTRIBUTIVE JUSTICE, SOCIAL ATTITUDES AND LOBBYING

Compromise between the social attitudes of the rich and the
views of the rest of society may prove elusive.205 In a representative
government, some sort of consensus should in theory be possible after
the recent financial crisis, which was partially caused by the extreme
desire for extraordinary wealth. This is an especially forceful
argument after the system has been "bailed" out at the taxpayers'
expense. Beyond opinion, what does distributive justice demand?
Accountability, responsible investing, and some sharing of the wealth
are reasonable societal requirements. The bailout of large,
irresponsible financial institutions looks unfair, especially in light of
the government's inability to jumpstart refinancing in any significant
numbers of the mortgages held by those in financial difficulty, or to
exact accountability from the boards of directors for executive pay.206

204. See MARITAIN, supra note 16, at 76-78.
205. One proposal is that the rich should be given the choice of giving charitable

contributions to the poor in the amount of 5% of their wealth or that they contribute
the 5% in tax. JEFFREY D. SACHS, THE END OF POVERTY: ECONOMIC POSSIBILITIES FOR
OUR TIME 289 (2005) (explaining that "the rich world today is so vastly rich.... The
rich can manage to pay for a significant proportion of what needs to be done, either
through a modest increase in taxation or a burst of large-scale philanthropy
commensurate with their vast wealth").

206. See Peter S. Goodman, Late-Fee Profits May Trump Plan to Modify Loans, N.Y.
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Is lobbying, which is protected by the First Amendment speech
clause,207 going beyond what is protected and interfering with
democracy and the requirements of distributive justice?

A. Wealth and the Political Process
Rawls saw the American political process as "structured ... to

allow wealthy individuals and corporations ... to dominate the
political competition through their contributions to political parties
and organizations."208 This description fits the current lobbying
process. Rawls saw that the uneven distribution of wealth leaves the
country open to the political influence of the wealthy.209 Thus, Rawls
distinguished liberty from the worth of liberty - "the value to
individuals of [rights]" and the "inability to take advantage of one's
rights and opportunities as a result of poverty and ignorance, and a
lack of means generally."210 In other words, theoretically we are all
free, but without equality of opportunity to take advantage of liberty,

TIMES, July 30, 2009, at Al; Gretchen Morgenson, Imperfect Politics of Pay, N.Y.
TIMES, Aug. 9, 2009, at BUl (explaining that directors are not held accountable for pay
practices in the House bill). The biggest government bailouts during the financial
Panic of 2008, dubbed the "Frankenstein Fifteen" by Kevin Phillips, were for those
commercial, investment and mortgage banks (plus the insurance conglomerate AIG)
that took the greatest financial risks, devising the most exotic innovations. KEVIN
PHILLIPS, BAD MONEY xxxi (2009) (concluding that the "principal blame" for the
economic crisis "can fairly be placed on big finance and on largely ineffective federal
regulators and political overseers"). Indeed, the finance ministers and central bankers
of the Group of Twenty nations' meeting (G-20) in the fall of 2008 zeroed in on the
credit and currency derivatives sold by the American institutions as "excessive risk
taking and faulty risk management practices in financial markets." Simon Kennedy &
Michael McKee, G-20 Pits Bush Versus Sarkozy-Merkel Regulation Push, BLOOMBERG
NEWS, Nov. 8, 2008 (reporting that the ministers urged regulation to address the
deficiencies in supervision).

207. See generally Buckley v. Valeo, 424 U.S. 1 (1976) (invalidating certain
campaign finance provisions on First Amendment grounds).

208. POGGE, supra note 31, at 19.
209. See id.
210. RAWLS, supra note 15, at 179.

Thus liberty and the worth of liberty are distinguished as follows: liberty is
represented by the complete system of the liberties of equal citizenship,
while the worth of liberty to persons and groups depends upon their capacity
to advance their ends within the framework the system defines. Freedom as
equal liberty is the same for all; the question of compensating for a lesser
than equal liberty does not arise. But the worth of liberty is not the same for
everyone. Some have greater authority and wealth, and therefore greater
means to achieve their aims. The lesser worth of liberty is, however,
compensated for, since the capacity of the less fortunate members of society
to achieve their aims would be even less were they not to accept the existing
inequalities whenever the difference principle is satisfied.

Id. Rawls later wrote extensively about political liberty. See JOHN RAWLS, POLITICAL
LIBERALISM 289-371 (1993).
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that right may not be worth so much.
Without addressing lobbying by name,211 Rawls did recognize the

problem of keeping political parties "independent from private
economic interests" as well as the "compensating steps" which must
"be taken to preserve the fair value for all of the equal political
liberties."212 Rawls treated the difficulties inherent in the issue
historically, as a "failure to insure the fair value of political
liberty."213

The necessary corrective steps have not been taken, indeed, they
never seem to have been seriously entertained. Disparities in the
distribution of property and wealth that far exceed what is
compatible with political equality have generally been tolerated by
the legal system . . . . Moreover, the effects of injustices in the
political system are much more grave and long lasting than market
imperfections.... [A]nd making use of the coercive apparatus of
the state and its law, those who gain the advantage can often
assure themselves of a favored position. Thus inequities in the
economic and social system may soon undermine whatever political
equality might have existed under fortunate historical
conditions. 214
"The idea that things might just go back to the way they've

always been on Wall Street is, of course, infuriating to those who had
hoped the financial meltdown would be an opportunity for reform."215
One example of the difficulty is provided by the story of Goldman
Sachs as a creditor of AIG in the unusual position of being paid off in
full ($13 billion) by the bailout of the bankrupt AIG. Goldman
Sachs's "return to massive profits has made it a natural target for
arguments over new regulatory policies and whether Congress is
serious about reforming the rules that govern the firm."216 Several
facts have contributed to the view that Goldman is "a virtual rogue
state with interests contrary to the greater good," even though the
firm professed not to want the bailout which arguably saved it.217

211. Rawls gives a working definition of lobbying: political parties should be
"autonomous with respect to private demands, that is, demands not expressed in the
public forum and argued for openly by reference to a conception of the public good."
RAWLS, supra note 15, at 198. Both lobbyists and politicians deny that breakfast
fundraisers and other events play a part in legislative debates when the lobbyists come
to testify about the advantages their version of the bill would provide the country.
212. Id.
213. Id.
214. Id. at 198-99.
215. Joe Hagan, Is Goldman Sachs Evil?: Or Just Too Good?, NEW YORK MAG.,

Aug. 3, 2009, at 24, 77 (explaining that "in mid-July ... Goldman Sachs announced its
massive second-quarter profits").
216. Id.
217. Id.
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Among these facts are that former Secretary of the Treasury Hank
Paulson had previously been the CEO of Goldman Sachs, that he had
not allowed the rival investment house of Lehman Brothers to
convert into a bank, and soon thereafter, that he did allow Goldman
to become a bank and thus qualify for TARP money.218 Goldman is
lobbying against regulation, even as it professes to benefit from
regulatory changes.219

It is very difficult to imagine how to deal with such an
intransigent problem. Because Rawls's notion of justice is
procedural, "justice as fairness" is very susceptible to the danger of
subversion by the highly-placed. As Pogge put it, the requirements of
the fair value of the basic political liberties are protected as
constitutional rights, but fair equality of opportunity and the
difference principle are vulnerable "through political decisions
properly arrived at."220 Furthermore, the failure to settle these
problems may lead to frequent controversy and civil strife. Rawls
suggested that the problem be addressed by "a few policy
instruments, such as the amount of income or consumption exempt
from taxation," in order to avoid divisive controversy.221 Rawls
recommended reform only in serious cases. 222 The role of lobbying in
legislation today is such a case.

B. The Attitudes and Political Positioning of the Wealthy
While it is often said that class resentment in the United States

"is not typically a widespread, default emotion of the American
middle class," the attitude of the very wealthy toward the rest of the
country is thought to be not so benign.223 The average American's
good will toward the rich may be accounted for, in part, because the
middle class American believes he has the possibility of becoming
wealthy. That is, there is the sense of a just system. .The already
rich, however, have large pools of money that legislators may be
tempted to call upon, in the form of taxation to provide such services
as health care for those who do not have insurance. This leaves the

218. Id. at 26-27.
219. Goldman Sachs CEO Leonard Blankfein called members of Congress and gave

speeches about the company's own "responsible self-governance" and at the same time
warned against "overly aggressive regulatory response." Id. at 77. John Rogers, a
Goldman publicist, proclaims the firm's ability to thrive in any regulatory
environment. Id.

220. POGGE, supra note 31, at 152.
221. Id. (citing JOHN RAWLS, JUSTICE AS FAIRNESS: A RESTATEMENT 161-62 (Erin

Kelly ed., 2001) [hereinafter RAWLS, JUSTICE]).
222. See RAWLS, JUSTICE, supra note 221, at 162.
223. David Segal, Windfalls for Bankers, Resentments for the Rest, N.Y. TIMES, July

19, 2009, at WK4.
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rich with the feeling that their wealth is not fully protected and that
they may have to become their sick and uninsured brothers'
keepers.224 On the other hand, the fact that financial institutions
have a habit of risk-taking that led to the grave economic recession
gives the middle class a "widespread sense that winners in this
economy are produced by a game that's rigged."225

It has been suggested that the wealthy characterize measures
that they have taken with government help as "the natural working
of the market," which is a very useful tool, according to progressives,
conservatives, and democrats alike.226 The wealthy, however, have
capitalized (pun intended) on their championing of the market,
knowing that a large majority of Americans are committed to the
market. The market itself has no ethical component to prevent one
participant from taking advantage of other, and it must therefore be
tempered with the proviso that ethical or moral considerations and
regulations must be applied to prevent inequitable and undesirable
outcomes. The wealthy openly champion the market while others
unwisely cede the market - which is accepted by all, to these
partisans. Others content themselves with credit for putting a
thumb on the scale of justice in order to balance the market - a
muddier and certainly less easily understood position, as far as
public opinion is concerned - but on balance, the country is
impoverished by this acquiescence, putting the heritage of the next
generation at risk.

As far as Rawls's principle of just savings is concerned, is the
bailout "too big" itself? Does the bailout constitute generational
theft?227 Arthur C. Brooks, president of the American Enterprise
Institute, asks, "what investments justify our leaving this

224. "House Democrats have proposed a 5.4 percent surtax on those earning more
than $1 million as a means of underwriting health care reform." Id. "Health care
reform built on a rose-colored world of cost cuts and taxing the rich is not realistic....
Those who do not wish to move ahead with reform until it is certain that costs,
including litigation costs, can in fact be controlled are spot on. . . . There really is no
free lunch." Ron Holdaway, Letter to the Editor, Medical Coverage for All: Who Pays?,
N.Y. TIMES, July 19, 2009, at WK9. The "megarich" (the top 0.01% of taxpayers'
income) in 2007 consisted of 14,588 taxpayers making an income of more than $11.5
million a year. They controlled a relatively large proportion of the total income made
in the United States in 2007, with the top 0.01 percent of taxpayers alone receiving 6%
of the total income in this country. The rest of the top 1 percent made as little as
$348,000. David Cay Johnston, Income Gap is Widening, Data Shows, N.Y. TIMES,
Mar. 29, 2007, at C1.

225. Segal, supra note 223, at WK4 ("Goldman has posted its largest quarterly
profit in 140 years - enough to set aside more than $11 billion for bonuses, with the
year only half over.").

226. DEAN BAKER, THE CONSERVATIVE NANNY STATE: HOW THE WEALTHY USE THE
GOVERNMENT TO STAY RICH AND GET RICHER v (2006).

227. See supra notes 36-37 and accompanying text for the just savings principle.

2010] 433



RUTGERS LAW REVIEW

gargantuan bill for our children and grandchildren to pay?"228 It is
absurd "in the view of many [to bail] out General Motors and the
United Auto Workers."229 Brooks suggests that "the government" has
been giving citizens a vested interest in socialism "by exempting an
increasing number of Americans from federal taxation."230 Currently
the bottom 40 percent of taxpayers pay Social Security, Medicare and
state and local taxes, but, do not pay federal income tax according to
Brooks.231 He fears that President Obama will increase that number
so that among even those taxpayers who do pay taxes, "11% will pay
less than 5% of their income in federal income taxes and less than
$1,000 in total."232 If, however, in the future, a taxpayer does indeed
pay less than 5 percent of his or her income in federal income taxes,
paying less than $1,000 in total, arithmetically speaking, that
taxpayer recognizes under $20,000 in income for the year.

"As policymakers offer a redistributionist future to a fearful
nation and a new culture war simmers, we must respond with
tangible, enterprise-oriented policy alternatives."233 Brooks gives as
such an alternative the example of the estate tax and American
commitment to fairness.234 "[O]nly a few (who leave estates in the
millions of dollars) will ever pay" but a Harris poll taken in 2009
finds that two-thirds of those surveyed believe the estate tax is "not
fair at all."235 "Millions of ordinary citizens believe it is unfair for the
government to be predatory--even if the prey are wealthy."236 If 40
percent of taxpayers presently do not pay federal income tax but
some 66 percent do not find the estate tax fair, Mr. Brooks has little
to fear from those taxpayers who will arguably join the ranks of those
paying little or nothing in federal income taxes. However, that still
leaves the bailout to be addressed.

Robert H. Frank, an economist, looks at the deficit differently,
suggesting that the size of the federal deficit means less than how we
use the borrowed money. 237 The use determines what the next
generation receives from us.

228. Arthur C. Brooks, The Real Culture War Is Over Capitalism, WALL ST. J., Apr.
30, 2009, at Al5.

229. Id.
230. Id. (citing Adam Lerrick, Obama and the Tax Tipping Point, WALL ST. J., Oct.

22, 2008, at Al7).
231. Id.
232. Id.
233. Id.
234. Id.
235. Id.
236. Id.
237. Robert H. Frank, When 'Deficit'Isn't a Dirty Word, N.Y. TIMES, Mar. 22, 2009,

at BU5.
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If we simply use the money to buy bigger houses and cars, deficits
make us unambiguously worse off in the long run .... In contrast,
borrowing for well-chosen investments doesn't make us poorer.
Road maintenance is a case in point. Failure to repair roads in a
timely way could mean eventually spending two to four times as
much for the work. 238

If President Obama increases the national debt as much as President
Bush did, servicing the extra debt would be expensive in absolute
numbers, but would amount to under 3 percent of the economy's full
employment output. Thus it is likely that Rawls would answer the
question of the morality of the bailout by concluding that, if the
money is spent wisely on infrastructure or education rather than
additional consumption, the just savings principle will not be
violated.

But how will the national debt be paid for when income taxes are
low for Americans with small incomes and when rates are similarly
low for those with unusually large incomes, especially for capital
gains, the major part of wealthy taxpayers' income?

These changes [the reduction of income and capital gains tax rates
and other changes in taxation] . . . shifted the risks of investing.
Losses were now completely deductible and could be carried
forward to a more advantageous tax year. Since the losses were
deductible, the government paid a significant portion of the risk
while reducing the tax burden of the gains. 239

The growing disparity in the incomes of the haves and have-nots and
the historically low income tax rates on the wealthiest 1 percent of
incomes have arguably left the country unable to repair
infrastructure or to pass on to the next generation a country in sound
condition.240

Jim Taylor discusses the notion of "plutonomy," as Ajay Kapur
and other Citigroup financial analysts described the massive
inequality of the distribution of wealth.241 Kapur attributes
plutonomies to "technical advances, financial innovation, [and]
wealth-friendly tax policies," particularly in the United States, the
United Kingdom, Canada, and Australia.242 In terms of wealth, the
most graphic chart shows that the wealthiest 1 percent of households
now own 34 percent of American assets. The next four percent of the
population controls nearly 25 percent of the assets, approximately six

238. Id.
239. TAYLOR ET AL., supra note 21, at 37.
240. See id. at 200, 220 (citing AAY KAPUR, NIALL MACLEOD & NARENDA SINGH,

PLUTONOMY: BUYING LUXURY, EXPLAINING GLOBAL IMBALANCES, (2005),
www.mygreencard.com/downloads.php?file=Citigrouplmbalances October2009.pdf).

241. Id. at 200.
242. Id.
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million households. In other words, the top 5 percent of American
households own nearly 60 percent of the wealth.243 The bottom 40
percent of the households in the American population owns just 0.2
percent of the American wealth. In the face of these overpowering
statistics, Taylor wishes to ensure domestic tranquility and prevent
the conditions of collapse from within that some say occurred in the
waning centuries of the Roman Empire and in the dominant powers
since the Renaissance.244

Noting that the United States has rarely had class conflict,
Taylor observes that "[t]o a large extent, the American cultural ethos
has always tolerated considerable financial inequality, as part of a
larger philosophy of free enterprise, rugged individualism, and self-
determination," which Rawls's difference principle would not
disturb.245 Even though American incomes over several generations
did not rise, Americans benefitted from railroads, electricity, phones,
radio, cars, cell phones, and the internet.246 In part, their incomes
have not risen because the champions of the "unfettered" market
have strongly influenced the direction of public policy in tax
legislation (i.e., 15 percent capital gains rate, lower marginal rates on
income tax, favorable corporate rates, higher exclusion before the
estate tax starts), deregulation of the securities markets (i.e., the
Gramm Act of 1999, repealing the Glass-Steagall Act of 1933)247 and

243. Taylor uses the same metrics (liquid assets, stock ownership, income or net
worth) as other commentators to show the extreme disparity between the greatest
"haves," the ordinary wage earners, and the "have nots." Id. at 200-02.

244. See id. at 202.
245. Id. at 206; see also FREEMAN, supra note 32, at 99-115 (describing the

application of the difference principle to the basic structure of society). "Rugged
individualism," of course, existed long before Ayn Rand. The compelling fantasy of the
civilized frontiersman surviving without the confines of government flourished after
the successful prosecution of the French and Indian War in 1763. Perhaps no more
compelling portrait of this lone woodsman exists than in James Fenimore Cooper's
nostalgic Leatherstocking Tales, chronicling the life of the fictional Natty Bumpo in
1826, a thinly disguised model for the Lone Ranger. He is to be contrasted with the
social and political man, born to live in society. "It is perhaps also strange to make a
supremely happy man live his life in isolation." ARISTOTLE, NICHOMACHEAN ETHICS
264 (Martin Ostwald trans., Bobbs-Merrill Educ. Publ'g 1962). As Aristotle put it in
The Politics, "Now, that man is more of a political animal than . . . any other
gregarious animals is evident. ... [I]t is a characteristic of man that he alone has any
sense of good and evil, of just and unjust, and the like, and the association of living
beings who have this sense makes a family and a state." ARISTOTLE, THE POLITICS 3
(Stephen Everson ed., Benjamin Jowett trans., Cambridge Univ. Press 1988); see
Wolfgang Kullmann, Man as a Political Animal in Aristotle, in A COMPANION TO
ARISTOTLE'S POLITICS 94, 99 (D. Keyt & Fred D. Miller, Jr. eds., 1991).

246. TAYLOR ETAL, supra note 21, at 206-09.
247. The Gramm-Leech, Bliley Act, 113 Stat. 1338 (1999). Working together, Sandy

Weill and Jamie Dimon, who had formed Citigroup in 1998, "played a crucial role in
pressing politicians to eradicate the 1933 Glass-Steagall Act separating investment
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reformed bankruptcy laws (i.e., credit card companies sought to make
bankruptcy more difficult) during the latest "gilded age."248
According to Taylor, "[p]erhaps most important, while the lower and
middle classes have not benefitted tremendously from the wealth
boom, they largely have the ability to meet their basic needs,"
securing a stable social environment.249 The recent "Cash for
Clunkers" program may provide some evidence that Americans
would accept this verdict.

In terms of distributive justice, however, this argument must be
evaluated because in fact the imbalance in wealth and income is so
great that the average American driving a ten-year old "clunker"
cannot afford a new car without government assistance. The large
government incentives ($3,500-$4,500) to trade in "clunkers," or gas-
guzzling automobiles, for more fuel-efficient models, demonstrates
both the average American family's desire to buy a new car and its
need for the incentive in order actually to be able to afford the

banks from commercial banks. This deregulatory initiative, combined with the
formation of Citigroup, helped inspire the race for consolidation and risk-taking on
Wall Street that vitally contributed to the recent crisis." Paul M. Barrett, I, Banker,
N.Y. TIMES, Nov. 1, 2009, at 12 (reviewing DUFF McDONALD, THE LAST MAN
STANDING: THE ASCENT OF JAMIE DIMON AND JPMORGAN CHASE (2009)). "The banking
crash might not have occurred had banking not been progressively deregulated
beginning in the 1970s.... Those days are gone." Richard A. Posner, Capitalism in
Crisis, WALL ST. J., May 7, 2009, at A17. In any event, bankers' lobbying prevented at
least some taxpayer bailouts a decade later by defeating a proposal to give judges
discretion to reform the terms of mortgage loans of borrowers in financial difficulty.
Furthermore,

[t]he Dimon story continues. McDonald notes that the C.E.O. publicly
endorses certain financial regulatory changes proposed by the Obama
administration. But critics point out that lobbyists employed by "Dimon and
his team are actually stonewalling derivatives reform in order to protect the
outsize[d] margins the business generates" of JPMorgan. The derivatives in
question include "credit default swaps."

Barrett, supra, at 12. Instead of keeping the functions of investing separate from
commercial banking services, a small group at JP Morgan (including Bill Winters and
Blyth Masters) invented credit derivatives, which all bankers then used, some more
irresponsibly than others. TETT, supra note 164, at x (noting that the saga of the great
credit boom and bust is a story of "how an entire financial system went wrong, as a result
of flawed incentives within banks and investment funds, as well as the ratings agencies;
warped regulatory structures; and a lack of oversight). Because of this role, Masters was
deemed a "destroyer of worlds." Max Abelson, Green Power! Environmentalist Scores
Co-op from Ex-Bear Stearns Derivatives Ace, N.Y. OBSERVER, July 23, 2009, at 8
(noting her difficulty in selling her townhouse for $12 million in the post-Panic real
estate market).

248. Ferguson, supra note 18, at MM20 ("[D]eregulation began quite a while ago
[when] the Depository Institutions Deregulation and Monetary Control Act was passed
in 1980.") (internal parentheses omitted).

249. TAYLOR ETAL., supra note 21, at 208.
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purchase of the car.250 If the average American is having difficulty
buying a car, it is only part and parcel of the difficulties in the
economic system itself, including its tax policies. In fact, the
government's environmentally inspired incentive for clunkers may
contribute as much to American social peace, which is necessary to a
functioning democracy. Social peace, however, is not a sufficient
condition for social justice.

The American taxpayers' bailout of the financial system changed
the American people's relationship with the wealthy, even though the
members of bailed out firms may not have noticed. In business
ventures, it is a basic principle that if one enters into a venture for
profit, one must also accept whatever losses come with the venture
(unless, of course, it is otherwise negotiated before entering into the
venture). Whether or not the government was making these bailout
loans only to save the financial system, the American people
supported the wealthy to the tune of saddling their children with
large debts.251 The wealthy operatives in saved banks and other
financial institutions may have no sense of that. Many clearly did
not change their love of risk or of large bonuses and have felt no
responsibility to the American people.252 The primary notion of

250. Josh Mitchell & Kate Linebaugh, "Clunkers" Plan Needs a Tuneup, WALL ST.
J., Aug. 14, 2009, at Al (explaining the Car Allowance Rebate System); Sugrue, supra
note 118, at W1 (expressing the opinion that "[ilt's time to accept that home ownership
is not a realistic goal for many people and to curtail the enormous government
programs fueling this ambition").

251. Furthermore, "[t]he Dimon story continues. McDonald notes that the C.E.O.
publicly endorses certain financial regulatory changes proposed by the Obama
administration. But critics point out that lobbyists employed by 'Dimon and his team
are actually stonewalling derivatives reform in order to protect the outsize[d] margins
the business generates' for JP Morgan. The derivatives in question include 'credit
default swaps'. . . ." Barrett, supra note 247, at 12.

252. Aaron Lucchetti, Wall Street's B-List Firms Trade on Bigger Rivals' Woes,
WALL ST. J., Aug. 11, 2009, at Al (explaining that smaller trading firms are "living it
up like the financial crisis never happened" under the radar of federal regulators
because firms the size of JPMorgan Chase are cutting back the risk involved in short-
term bond and derivative trading, which brings "enormous paychecks"). Short-term
incentive pay, rather than pay for performance, has become a larger part of executive
compensation during the first half of 2009. Gretchen Morgenson, The Quick Buck Just
Got Quicker, N.Y. TIMES, Aug. 16, 2009, at BUl (citing a study by James F. Reda &
Associates to the effect that "despite the calamities that short-term profiteering has
visited on our economy," overall, 191 of the country's largest companies are not
adopting ways to mitigate risk: "[E]nlightenment remains a long way off. In other
words, meet the new pay, same as the old"). Simon Johnson, formerly an
International Monetary Fund economist, was asked "what he thought the banks owed
the country after all the government bailouts." After noting that Geithner's bailout
terms were extremely favorable to the banks but that they nevertheless do not support
the Treasury's reform plans, Johnson commented in particular on the banks'
opposition to consumer protection. Nocera, supra note 171, at BUl (quoting Simon
Johnson as follows: "How can they be opposed to consumer protection as defined by a
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sharing both losses and profits does not seem to be working, despite
the reduced tax rates for the wealthy earlier in the decade and the
bailout of the financial system. When the American taxpayers
shared the losses of the weak financial institutions and those of the
employees who would otherwise have lost their jobs, the wealthy
turned around and privatized their profits in their bonuses.253
Mutualizing the losses of the wealthy does not prevent them from
trying to privatize their profits. This perceived lack of fair play, if
not a sense of betrayal, is at the root of American anger over bonuses.
Moral values are being left out of the economic recovery.

The taxes the rich are asked to pay are not so much in the minds
of the people. Traditionally, it has been up to the policy makers in
Congress to know the needs of the budget and the amount the
members of each group should reasonably contribute.254 The
American people are not interested in soaking the rich, but they do
expect the executives of financial and other large companies to draw
a fair pay in keeping with the current economic conditions when the
average person is suffering. When others must tighten their belts,
the risk-taking, the short-term focus for setting pay for executives,
and the bonus debacle leading to the embarrassment of requiring a
"pay czar," even in the capable hands of Kenneth Feinberg, belie the
good faith of the rich.255 In a sign of the times, the United States

man who is the most favorable Treasury secretary they have had in a generation? If
he has decided that this is what they need, what moral right do they have to oppose it?
It is unconscionable").

253. Hagan, supra note 215.
254. The general public, however, may not be familiar with tax lobbying efforts by

the wealthy. See, e.g., MICHAEL GRAETZ & IAN SHAPIRO, DEATH BY A THOUSAND CUTS:
THE FIGHT OVER TAXING INHERITED WEALTH 19, 21 (2005). Furthermore, Americans
are not generally aware that thousands of wealthy Americans use "promoters" to
assemble complicated tax structures to shield income from American taxation.
Carrick Mollenkamp, Laura Saunders & Evan Perez, More Banks in Europe Identified
in Tax Probe, WALL ST. J., Aug. 19, 2009, at C1 (reporting that "[w]ealthy U.S. citizens
using a tax-evasion amnesty program have identified nearly 10 Swiss and European
banks where their accounts are held").

255. See Stephen Labaton & Eric Dash, U.S. Weighs Action Over Citi's $100 Million
Man, N.Y. TIMES, Aug. 15, 2009, at B1 (explaining that two traders, one receiving
more than $30 million and the other due $98 million, signed employment contracts
with Citigroup in October, 2008, before Congress provided that the Secretary of the
Treasury must examine pay packages of top executives at companies that received
large bailouts). Nell Minow, a co-founder of the Corporate Library, an independent
research firm, recommends removal of "the many impediments that prevent
shareholders from playing the role that economic theory says they are supposed to
play," instead of trying to control executive pay through governmental action. David
Owen, The Pay Problem, NEW YORKER MAG., Oct. 12, 2009, at 58-59 (explaining that
the executives' control of the board of directors "is a corporate takeover of the capitalist
system, to the benefit of certain actors in that system and to the detriment of
everybody else"). "It is the ability to remove directors, rather than the ability to exert
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Supreme Court reviewed a Seventh Circuit decision dismissing a suit
brought by mutual fund investors who claimed that the funds
overpaid their investment advisers.256 Old views die hard: Judge
Frank Easterbrook, writing for the majority on the Seventh Circuit,
concluded that unfairly large compensation is not a justiciable claim
because the law requires "no more than making sure that advisers
'make full disclosure and play no tricks."'257 That statement would fit
in with Nozick's philosophy of distributive justice.

CONCLUSION: WHAT IS LIKELY FOR DISTRIBUTIVE JUSTICE IN THE
CURRENT GOVERNMENTAL CLIMATE?

In some quarters, there is stubborn resistance to government
imposition of moral and ethical values on the market and to
acceptance of the consequences flowing from the recognition of a
moral foundation to sustain free markets.258 Unsurprisingly, those
who believe the market regulates itself do not accept this moral
stance. Instead they argue, for example, that adjustable-rate loans
themselves did not make mortgages "explode" - rather, poor
regulation is to blame.259 They argue further that the simplicity that
proposed Treasury regulations would impose will deprive consumers
of innovative mortgage terms and will cost more by being
"exceedingly simple" since competition will be eliminated.260 Since
"[i]t's not a crisis of consumer protection," protecting consumers
"from themselves is likely to do more harm than good."261 Thus, on
the road to reform, political entropy must be resisted or the
legislative initiative will be lost.262

direct control over pay" that is the key to improving corporate governance. Id. at 623.
256. Adam Liptak, Supreme Court to Hear Case on Executive Pay, N.Y. TIMES, Aug.

18, 2009, at A10 (reporting that the Supreme Court will hear Jones v. Harris Assocs.,
LP, 527 F.3d 627 (7th Cir. 2008), cert. granted, 129 S. Ct. 1579 (2009) (No. 08-586)
(perhaps the Court's first significant case "on the corporate culture that helped lead to
the Great Recession")).

257. Id. (noting additionally that Judge Posner dissented).
258. Todd J. Zywicki, Let's Treat Borrowers Like Adults, WALL ST. J., July 8, 2009,

at A17 (arguing the administration's proposed financial product safety commission is
misplaced consumer advocacy since not all consumers are victims in need of
protection).
259. Id. (arguing that "the Federal Reserve's erratic monetary policy" caused the

failure of adjustable-rate).
260. Id. (explaining that the proposed agency may compete with the Federal

Reserve and create "a regulatory conflict" with "policy inconsistencies and turf
battles"). Query why the availability of a financial product safety commission is
undesirable if the Federal Reserve has been a poor regulator.
261. Id.
262. Alan S. Blinder, The Wait for Financial Reform, N.Y. TIMES, Sept. 6, 2009, at

BU4 (giving the following reasons why "the pulse" of financial reform is so weak: "it's
yesterday's problem;" the legislative agenda is overcrowded; "the mother of all lobbies"
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What can we take away with us from the facts of the current
situation to help us to actualize distributive justice? Brooks looks to
the recent opinion poll finding that two-thirds of ordinary citizens
found the estate tax "not fair at all" as evidence that ordinary
Americans do not want the government to prey on the wealthy.263
Professor Graetz traced how public opinion came to believe that the
estate tax was unfair and concluded that cutting the estate tax
reduces what we can do for the country since the money of the
wealthy is unavailable.264 Lobbyists whose clients oppose the estate
taxes and lobbyists whose clients oppose the current proposed
financial and bank regulation have put forth their best moral case,
for example, that the estate tax is a tax on death. This is meant to
imply the question that if we all face death, do we not all face the
death tax? It is not the banking lobbyists' obligation to tell the larger
story about whose estates are actually affected, the country's need for
the revenue obtained from the estate tax, the fact that the existence
of the estate tax motivates charitable giving, or even that these
assets were not previously taxed since they are unsold capital assets
with gains.

The problem is, as Professor Graetz shows, that those not
opposed to the estate tax made no moral narrative that could have
overcome the position of the opponents of the tax that a tax on death
is unfair.265 Economic and social cohesion are important in the

has "mind-boggling amounts of money"; "bureaucratic infighting" is intense; the
"ripped-off' electorate cannot "pressure their elected representatives . . . hard").
Finding "the political indifference toward financial reform . . . somewhere between
maddening and tragic," Blinder states that in the face of powerful lobbying, grass roots
pressure is without the "arcane" knowledge to recognize the need for 1) "a systemic
risk monitor or regulator," 2) a mechanism to deal with the potential failure of "giant
financial institutions" which could threaten the entire system, and 3) a way to make
hedge funds transparent and accountable. Id.

263. Brooks, supra note 228, at A15. In early spring, the Senate Budget Committee
prepared to hear the proposal of an amendment to the estate tax provisions to make a
steep cut in the rate "for the fraction of the top 1 percent of the population still subject
to those levies" (0.2 percent of estates at a time when the government does not have
enough revenue). Editorial, The Forgotten Rich, N.Y. TIMES, Apr. 2, 2009, at A26
(discussing the creation of false impressions about the tax, such as that it applies to
most Americans, by opponents of the tax).

264. GRAETZ, supra note 254, at 221-30; cf. BAKER, supra note 226, at v
("[Conservative political ideologies have managed to dominate public debate about
economic policy in the last quarter century.").

265. See GRAETZ, supra note 254, at 230 (explaining Jerome Bruner's insight that
people think in terms of a moral narrative which relates to their experience and
persuades them of the rightness of their conclusions). People do not become persuaded
by statistics or other types of scientific argument, such as the factual and well-argued
report by William Gale, James R. Hines, Jr., and Joel Slemrod. See WILLIAM GALE,
JAMES R. HINES, JR. & JOEL SLEMROD, RETHINKING ESTATE AND GIFr TAXATION (2001)
(citing JEROME BRUNER, AcTUAL MINDS, POSSIBLE WORLDS (1986)). Joseph Singer has
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concept of distributive justice but should be based on a foundation of
sharing and not perceptions of only part of the total social and
financial picture of the country. In order to achieve a greater
measure of distributive justice, we need to devise a moral program
(like that set forth nearly a decade ago to oppose the estate tax) that
will focus the country on several important issues. For example, a
moral argument must be made to show the poor condition of the
infrastructure, that the job training necessary for Americans
competing in a global economy is not available, and that education
must be improved to meet the requirements of the twenty-first
century. The stories of heroes and villains are needed as well as to
make the case that even the wealthy must share in taxes. For
example, a moral dialogue is needed to show how the next generation
will have to bear our burdens created by an increasing deficit as well
as their own, and to expose the spendthrifts of this generation who
lobbied to keep what should have been their contribution to fixing the
falling bridges. When the most powerful sector of society controls the
regulations of its industry - at the current time, the financial
interests which get the information favoring their positions to
lawmakers through their lobbyists - democracy and distributive
justice suffer from the overbearing behavior of the oligarchy.266

To play fair, the financial executives cannot be insulated from
their losses and ensure that they will have large gains without
sharing them with their rescuers who are much needier than
themselves.267 While the administration proposes to protect

an excellent discussion of the type Graetz urges treating the myth and myopia of the free
market. See Singer, supra note 115, at 140, 149, 152-155.

266. Peter Boone & Simon Johnson, The Recession is Over - For Now, N.Y. TIMES,
Sept. 19, 2009, at WK9.(suggesting, among other policies, that "[wle should prohibit
companies and senior managers in regulated financial industries from making
donations to political campaigns"). Five percent of American workers are engaged in
the financial industry but forty percent of the profits in the American economy come
from the financial industry, thereby giving rise to the technical definition of an
oligarchy because this small group dictates the terms of the regulation of its own
industry as well as its taxation. "Since our top regulators are political appointees, it
should be no surprise that, in the face of heavy lobbying by the financial sector, they
often turn out to be regulatory doves." Id.

267. David Wessel, The Public's New Fear of Finance, WALL ST. J., Dec. 10, 2009, at
A2 (explaining that while "the public was told that spending hundreds of billions of
dollars of taxpayer money to bail out the banks was the only way to prevent
catastrophe, . . . [miany Americans see simpler logic: Wall Street got bailed out, and
Main Street didn't" because big finance just enriches "those who work in the casino in
which banks place ever bigger bets, pocketing the profits in good times and sticking
the taxpayers with losses in bad times"). Wessel found that bankers, brokers, and
other financial executives are neither aware of the public's views nor do they
sympathize with such views when presented to them. Instead, they prefer to go only so
far as to consider making "[p]romises to strengthen risk management, pay bonuses in
shares instead of cash, promote transparency and coherent accounting, and acquiesce
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consumers from risky financial transactions, it is by no means
certain that the country sees the problem in the same way, even
though the administration has at present a majority in Congress.268
Despite the lobbyists who wish to see financial risk-taking remain
unchecked, whatever the consequences for the financial system and
the vast majority of people, and whether or not the principles of
distributive justice are more fully recognized politically in the coming
months, it is worth making the case that distributive justice is
important. Distributive justice is important not only instrumentally
to keep the social peace, although that is central to the workings of
democracy, but also because distributive justice reflects the morally
right position both domestically and in the global economy. The
wealthy, like everyone else, should pay their fair share to the country
that nurtured them and their business ventures, as John Rawls

to demands that banks hold bigger capital cushions to absorb future losses," which
Wessel notes are good but insufficient because they do not address the problems of
"making the economy more productive and improving prospects" for the next
generation. This idea is a factor in distributive justice, treated by Rawls as the just
saving principle. See id.

268. After the special Senate election in Massachusetts, the Democrats no longer have
a filibuster-proof Senate and are now worrying about the Republican drive for control of
the House. Carl Hulse, House Approves Tougher Rules on Wall Street: New Agency is
Planned, N.Y. TIMES, Dec. 12, 2009, at Al (reporting that no Republican
representatives voted for the tougher regulation of Wall Street and, moreover, were
joined by twenty-seven Democrats to oppose fees on large financial companies for the
creation of a fund to cover the cost of dissolving at-risk companies "too big to fail").
Those opposing the fees also oppose other methods of controlling the problem of
passing risks assumed by private financial companies to the taxpayer at large, such as
the prevention of the growth of such companies by having banks engage in lending
activities but not in, for example, risky investments, such as the proposals Joseph
Stigletz and Paul Volcker support for separating investment risk taking from
commercial lending. The Senate plans to take up its version of financial reform regulation
in 2010. Sewell Chan, Dodd Denounces Pace of Banking Overhaul, N.Y. TIMES, Feb. 5,
2010, at B4 (reporting that on February 2, Dodd, Chair of the Senate Banking Committee,
expressed disapproval of Volcker's propositions but on February 4, said that the White
House is on the right track but faces opposition at least from Goldman Sachs and
JPMorgan Chase, although not from John S. Reed, formerly chair of Citigroup, who thinks
that compartmentalization will limit the number of failures); see also Louis Uchitelle,
Elders of Wall St. Favor More Regulation, N.Y. TIMES, Feb. 17, 2010, at B1 (reporting that
John C. Bogle, founder of Vanguard Group, George Soros and William Donaldson,
formerly head of the SEC, and more than half a dozen others also support Volcker's
proposals).

As this Article is being prepared for publication, Senate approval remains uncertain
but a vote is scheduled. Deborah Solomon, Bailout Anger Undermines Geithner, WALL
ST. J., Feb. 22, 2010, at Al (suggesting that Geithner's involvement with the banks
hampers his ability to advocate for reform). In any event, the Senate's procedures are
producing gridlock, suggesting that its method of operation itself needs renewal and
reform. See GERHARD B. LADNER, THE IDEA OF REFORM 9-34 (1959) (discussing the
continuing need for institutional renewal and noting, at ix, that Jacques Maritain
offerred comments on portions of the draft dealing with the history of philosophy).
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noticed so long ago, as well as to the people around the world affected
by their business practices. They have, after all, been bailed out and
have their faith to keep with the American people.

The anger of the American people, symbolized in the bonus
controversy, suggests, however, that the people have already
rendered their verdict that the wealthy have been faithless. This and
other self-serving behavior raises deep and unsettling questions
about the numerically very small culture of Wall Street which
dominates regulation and tax legislation relative to protecting its
extraordinary profits. Can Congress counteract that faithlessness
and pass meaningful regulation, or is it at the mercy of the lobbyists,
as the people surmise?269 History will chronicle the worthiness of the
responses of the wealthy today. Can they be taught to share their
gains in the same way they have already shared their losses? Even if
legislative change does not fully come about now, this Article
addresses the academic's duty "to expose the patterns of risk and
denial" after "a bubble of false prosperity and [continued] excessive
materialism."270 Jacques Maritain recognized that in such uncertain
political situations, when morality hangs in the balance, the
rightness of distributive or other social justice is no less strong

269. Deborah Solomon, Geithner Sees Good Vital Signs, WALL ST. J., Aug. 14. 2009,
at A3 (reporting that, despite Congressional postponements of votes on key portions of
the proposed reform of financial services regulation, the Secretary of the Treasury said
"the Obama administration wouldn't allow Wall Street to return to such old habits as
taking on excessive risk, and that plans to overhaul financial market regulation were
on track."). But see Kimberley Strassel, Bernanke in the Cross-Hairs, WALL ST. J.,
Aug. 14, 2009, at All ("What to do when your plans to save the financial system from
future disaster are being derailed by the same guy who supposedly saved the financial
system from current disaster? Someone hide Ben Bernanke."). Bernanke is Time
Magazine's "Person of the Year." Michael Grunewald, Ben Bernanke, TIME MAG., Dec.
29, 2009, at 44; see also Frank Rich, Tiger Woods, Person of the Year, N.Y. TIMES, Dec.
20, 2009, at WK 7 (expressing the opinion that '[tihe person of the year is not Ben
Bernanke, no matter how insistently Time Magazine tries to hype him into its
pantheon. The Fed chairman . . . believed that housing prices would go up in
perpetuity to support an economy leveraged past the hilt. Unlike most of the others, it
was Bernanke's job to be ahead of the curve . . .. And now we're supposed to applaud
him for putting his finger in the dike after disaster struck? This is defining American
leadership down"). On January 28, 2010, Bernanke was confirmed for a second term by a
70-to-30 vote. Sewell Chan, Senate, Weakly Backs New Term for Bernanke, N.Y. TIMES,
Jan. 29, 2010, at Al (noting that the administration's arm-twisting campaign "limited the
opposition" but the criticism will "most likely continue rippling through economic policy
generally, and Mr. Bernanke's leadership of the Fed in particular").

270. Drew Gilpin Faust, The University's Crisis of Purpose, N.Y. TIMES, Sept. 6,
2009, at BR19; see also Paul Krugman, How Did Economists Get It So Wrong, N.Y.
TIMES, Sept. 6, 2009, at MM36 ("The Great Recession was the result not only of lax
regulation in Washington and reckless risk-taking on Wall Street but also of faulty
theorizing in academia.").
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morally.271 It is simply that the will to recognize that right has
failed. Therefore, its truth remains to have its case made again
another day.272

271. MARITAIN, supra note 16, at 18.
272. Boone & Johnson, supra note 266, at WK9 (suggesting that if we do not meet

our responsibility to enact stronger financial regulations, "the next crisis could be
worse than the last one"). Others have seen a "standoff between the banking
commmunity and the rest of the society." Lionel Barber, The Year in Review, FINANCIAL
TIMES, Dec. 18, 2009, at 1 (reflecting that "the near-death experience of the banking sector
. . .was a chance to reshape the financial system, to redraw the rules of the game, and to
curb the excessive risk (and remmuneration) of bankers during the Great Credit Bubble').
Barber thinks that politicians "took the view that the restoration of confidence was the
priority" over regulating the banks, despite the fact that "bankers appeared to inhabit a
parallel universe, far from the real world of rising unemployment, higher taxation and
swelling public deficits." Id.
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