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DOES WHAT WE KNOW ABOUT THE LIFE CYCLE
OF DEMOCRACY FIT CONSTITUTIONAL LAW?

Stephen E. Gottlieb*

The empirical political science relating to the survival of
republican government has not been incorporated into
constitutional law. Although specific protections in the Constitution
are often hailed as essential for democratic society, the broader issue
of what may be necessary to protect American democracy has
received little attention, either in the context of the Republican
Government Clause or elsewhere.

Political scientists are posing a particularly strong challenge to
constitutional law because one of the strongest conclusions to emerge
from their study of the breakdown of democratic government has
been the importance of a reasonably egalitarian society with a
reasonable division of resources among the population.

For constitutional law, the first problem is whether such research
is even relevant to constitutional analysis. Even if it is, it runs
directly counter to the insistence on judicial restraint in economic
matters that has dominated much constitutional thinking since
early in the twentieth century. Although the Rehnquist Court
reinvigorated some protections for the accumulation of wealth, the
thrust of empirical findings are to protect the distribution of wealth
and not merely its accumulation.

This Article addresses those issues and argues, contrary to the
dominant paradigm, that constitutional law should incorporate
those empirical findings.
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I. INTRODUCTION: THE CHALLENGE

The empirical political science regarding the survival of
republican government has not made it into constitutional law.
Although specific protections in the Constitution are often hailed as
essential for democratic society, the larger issue of what may be
necessary to protect American democracy has received little
attention,1 either in the context of the Republican Government
Clause or elsewhere. 2

By contrast, the study of democracy by political scientists has
made enormous strides with the appearance and decline of a
multitude of more or less democratic governments in the last half of
the twentieth and beginning of the twenty-first centuries.3

That body of work presents a challenge to constitutional law
because it addresses the issue of economic equality for which
constitutional law has not made a place. For constitutional law, the
first problem is whether that research is even relevant to
constitutional analysis. Even if it is, it runs directly counter to the
insistence on judicial restraint in economic matters. In the face of
those issues, the question is whether the vastly increased knowledge
of why democracies arise, survive, or die, has anything to contribute
to constitutional law, and if so, how constitutional law can or should
take account of those developments.

American constitutional law is bathed in the light of the
Federalist Papers.4 Written as an argument for the adoption of the
Constitution in 1788, they embodied the best of eighteenth century
thinking about democracy, particularly with respect to the separation
and division of powers. The American Constitution improved on

* Jay and Ruth Caplan Professor of Law, Albany Law School; B.A. Princeton;
LL.B. Yale Law School. An early draft of some of the ideas incorporated in this Article
was presented at the 2003 Congress of the International Political Science Association
in Durban, South Africa. The author would also like to acknowledge the benefit of
conversation and correspondence with Tatu Vanhanen.

1. See Stephen E. Gottlieb, The Passing of the Cardozo Generations, 34 AKRON L.
REV. 283 (2000), for a description of the change in legal discourse since Palko v.
Connecticut, 302 U.S. 319 (1937), overruled on other grounds by Benton v. Maryland,
395 U.S. 784 (1969).

2. See WILLIAM M.WIECEK, THE GUARANTEE CLAUSE OF THE U.S. CONSTITUTION
(1972); Erwin Chemerinsky, Cases Under the Guarantee Clause Should Be Justiciable,
65 U. COLO. L. REV. 849 (1994).

3. See infra notes 15-50 and accompanying text.
4. THE FEDERALIST (Clinton Rossiter ed., 1961).
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received ideas about the ways that power should be shared among
the branches of government and between national and local bodies.
Hamilton, Madison, and Jay gave those improvements an elegant
explanation and defense. American courts have assumed in turn that
the success of our Constitution is sufficiently explained by its
structure and by the explanation in The Federalist.5

Empirical science has told a different story. It turns out that
little seems to depend on whether a nation adopts a presidential or a
parliamentary system. 6 Indeed, presidential systems may be more
prone to coups, takeovers, and surrender to a variety of authoritarian
systems than parliamentary ones. The best that can be said for
presidential systems is that it is somewhat difficult to tease out the
tribulations of presidential systems from the Latin American nations
in which they have so often failed but which have many other
problems in keeping democracy when they have it.

Federal systems have fared only slightly better, though there are
battles raging among political scientists about them as well. Some
blame federal systems for disunion and civil war. Others argue that
federal systems relieve tensions that would tear nations apart. But
nothing in the disagreements among political scientists supports a
particular kind of allocation of national and local powers. 7

Empirical work has shown the importance, instead, of several

5. The literature on the Federalist Papers and the use of them by the Court is
enormous. Some of the more recent contributions which review the literature include
Ira C. Lupu, The Most-Cited Federalist Papers, 15 CONST. COMMENT. 403 (1998)
(identifying which papers the justices have relied on); Gregory E. Maggs, A Concise
Guide to the Federalist Papers as a Source of the Original Meaning of the United States
Constitution, 87 B.U. L. REV. 801, 802-03 (2007) (reviewing the Court's attention to the
papers and suggesting that the justices have poorly understood the material they
cited); J. Christopher Jennings, Note, Madison's New Audience: The Supreme Court
and the Tenth Federalist Visited, 82 B.U. L. REV. 817 (2002) (describing the extensive
secondary literature on the Court's use of THE FEDERALIST No. 10 (James Madison)).
For use in a pair of recent cases, see, e.g., Hamdan v. Rumsfeld, 548 U.S. 557, 602
(2006) (quoting THE FEDERALIST NO. 47 (James Madison) on the separation of powers);
id. at 675 n.8 (Scalia, J., dissenting) (quoting THE FEDERALIST NO. 28 (Alexander
Hamilton)); id. at 679, 691 (Thomas, J., dissenting) (quoting THE FEDERALIST NOS. 47
(James Madison), 70 (Alexander Hamilton)); Gonzales v. Raich, 545 U.S. 1, 57 (2005)
(O'Connor, J., dissenting) (quoting THE FEDERALIST No. 45 (Alexander Hamilton) on
federalism); id. at 65, 66 n.5, 69 (Thomas, J., dissenting) (quoting THE FEDERALIST
NOS. 33, 44, 45 (Alexander Hamilton)).

6. See Juan J. Linz, Crisis, Breakdown, & Reequilibration, in THE BREAKDOWN OF
DEMOCRATIC REGIMES 3, 72-74 (Juan J. Linz & Alfred Stepan eds., 1978); Adam
Przeworski, Michael Alvarez, Jos6 Antonio Cheibub & Fernando Limongi, What Makes
Democracies Endure?, 7 J. DEMOCRACY 39, 46-47 (1996). But see G. BINGHAM POWELL
JR., CONTEMPORARY DEMOCRACIES: PARTICIPATION, STABILITY, AND VIOLENCE 63, 183-
85, 219 (1982) (questioning the connection).

7. See Stephen E. Gottlieb, What Federalism & Why? Science Versus Doctrine, 35
PEPP. L. REV. 47, 61-67 (2007) (reviewing the literature).
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factors that are not detailed in the American Constitution or
explained by the Federalist Papers, even though some of the
Founders did have thoughts about what would turn out to be
important. Empirical work has focused most heavily on the
importance of a reasonably egalitarian society with a reasonable
division of resources among the population,8 as well as a sense of
community 9 and a culture of democracy. 10

The Supreme Court would not have been surprised by the
theories about the relevance of public opinion for the survival of
democracy that were developed around the middle of the twentieth
century."' Although it had denied that schools were any place for a
"pall of orthodoxy" during the Second World War,12 and although

8. IAN SHAPIRO, THE STATE OF DEMOCRATIC THEORY 86-93 (Princeton Univ. Press
2003); POWELL, supra note 6, at 72-73; Larry Diamond, Seymour Martin Lipset &
Juan Linz, Building and Sustaining Democratic Government in Developing Countries:
Some Tentative Findings, 150:1 WORLD AFFAIRS 5, 12-13 (1987). Gerardo L. Munck,
Democracy Studies: Agendas, Findings, Challenges, at 6 (paper prepared for the
Annual Meeting of the APSA, 2001), provides a summary on the relationship between
economics and democracy that agrees with Shapiro's summary-the level of economic
development does not predict democratization but strongly predicts democratic
stability. Both Munck and Shapiro cite Adam Przeworski & Fernando Limongi,
Modernization: Theories and Facts, 49 WORLD POLITICS 155 (1997). See also AMY
CHUA, WORLD ON FIRE: How EXPORTING FREE MARKET DEMOCRACY BREEDS ETHNIC
HATRED AND GLOBAL INSTABILITY (2003) (providing a portrait of the impact of ethnic
and class relations); infra notes 15-50 and accompanying text.

9. For differing views of the relationships and processes, see KARL W. DEUTSCH,
NATIONALISM AND SOCIAL COMMUNICATION: AN INQUIRY INTO THE FOUNDATIONS OF
NATIONALITY (2d ed. 1969); HUGH DONALD FORBES, ETHNIC CONFLICT: COMMERCE,
CULTURE, AND THE CONTACT HYPOTHESIS (1997); DAVID C. MCCLELLAND, THE
ACHIEVING SOCIETY (1968); ROBERT D. PUTNAM, BOWLING ALONE: THE COLLAPSE AND
REVIVIAL OF AMERICAN COMMUNITY 31-133 (2000); SHAPIRO, supra note 8, at 92-94;
ASHUTOSH VARSHNEY, ETHNIC CONFLICT AND CIVIC LIFE: HINDUS AND MUSLIMS IN
INDIA 52, 289-90 (2002); Theda Skocpol, Unravelling From Above, THE AMERICAN
PROSPECT, Mar. 1, 1996, at 20.

10. See GABRIEL A. ALMOND & SIDNEY VERBA, THE CIVIC CULTURE: POLITICAL
ATTITUDES AND DEMOCRACY IN FIVE NATIONS (1963); Steven E. Finkel, Lee Sigelman
& Stan Humphries, Democratic Values and Political Tolerance, in 2 MEASURES OF
POLITICAL ATTITUDES: MEASURES OF SOCIAL PSYCHOLOGICAL ATTITUDES 203, 216-19
(John P. Robinson, Phillip R. Sahver & Lawrence S. Wrightsman eds., 1999)
(explaining the use of measures of tolerance to indicate belief in democracy); James L.
Gibson, The Political Consequences of Intolerance: Cultural Conformity and Political
Freedom, 86 AMER. POL. SCI. REV. 338 (1992). See, e.g., NORMAN H. NIE, JANE JUNN &
KENNETH STEHLIK-BARRY, EDUCATION AND DEMOCRATIC CITIZENSHIP IN AMERICA
(1996) (questioning the relation of education to these beliefs); POWELL, supra note 6, at
212-25.

11. See, e.g., NIE, JUNN & STEHLIK-BARRY, supra note 10 (discussing the effect of
education on political participation).

12. Keyishian v. Bd. of Regents, 385 U.S. 589, 603 (1967) ("If there is any fixed star
in our constitutional constellation, it is that no official, high or petty, can prescribe
what shall be orthodox in politics, nationalism, religion, or other matters of opinion or
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what it thought important to teach may be counterproductive, the
Burger Court described indoctrination as one of the purposes of
public education.13 But the Court has had less to say about the
relationship between either community or equality and the survival
of democratic government. 14

Thus the modern recovery of the sources for the survival of
democratic government poses a challenge to constitutional law.

The next section will explore the relevant findings from political
science. The succeeding sections will examine whether there is
constitutional warrant for taking account of these findings, and
whether the history of constitutional law counsels avoidance.

II. POLITICAL SCIENCE INSIGHTS INTO THE SURVIVAL OF DEMOCRACY

There are many threats to democracy from internal and external
sources and combinations of them.15 But one of the most prominent
and consistent findings of modern political science has been the
relation between democracy and wealth.16 Although the founding
generation talked about both egalitarian ideology and a reasonable
dispersion of wealth as important for the young republic, most
political scientists would trace the modern concern over economic
disparities to the comments of Seymour M. Lipset in 1959.17 Lipset
basically presented a correlation: wealthy countries were much more
likely to be democratic; poor countries were quite unlikely to be

force citizens to confess by word or act their faith therein." (paraphrasing West
Virginia State Bd. of Educ. v. Barnette, 319 U.S. 624, 642 (1943))).

13. Ambach v. Norwick, 441 U.S. 68, 76-77 (1979); see also Stephen E. Gottlieb, In
the Name of Patriotism: The Constitutionality of "Bending" History in Public
Secondary Schools, 62 N.Y.U. L. REV. 497, 514-15 (1987) (discussing the case law).

14. The concept of compelling government interests would seem to address
community, but the interpretive approach of the Rehnquist and Roberts Courts has
turned away from functional analysis in favor of textualism, which squeezes out
conceptions of community. I have argued that implicit functional distinctions underlie
the Court's formalism, but the vocabulary has changed. See Stephen E. Gottlieb, The
Paradox of Balancing Significant Interests, 45 HASTINGS L.J. 825 (1994).

15. See, e.g., AMY CHUA, DAY OF EMPIRE: How HYPERPOWERS RISE TO GLOBAL
DOMINANcE-AND WHY THEY FALL xxiv (2007) (explaining that empires depend on
tolerance for diverse peoples); PAUL KENNEDY, THE RISE AND FALL OF THE GREAT
POWERS: ECONOMIC CHANGE AND MILITARY CONFLICT FROM 1500 TO 2000, at xv (1987)
(demonstrating that military power follows economic power); CULLEN MURPHY, ARE
WE ROME? THE FALL OF AN EMPIRE AND THE FATE OF AMERICA (2007) (illustrating the
risks of overextension by comparison with the Roman empire).

16. See WALTER F. MURPHY, CONSTITUTIONAL DEMOCRACY: CREATING AND
MAINTAINING A JUST POLITICAL ORDER 337-39, 516-17 (2007).

17. Seymour Martin Lipset, Some Social Requisites of Democracy: Economic
Development and Political Legitimacy, 53 AM. POL. SCI. REV. 69 (1959). Lipset
incorporated those ideas in SEYMOUR M. LIPSET, POLITICAL MAN: THE SOCIAL BASES
OF POLITICS (1960).
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democratic. Two outliers were difficult to explain: Germany between
the wars because it was relatively wealthy, although suffering from a
severe economic depression, and India because it was very poor and
largely illiterate.

This hypothesis has been confirmed by large scale
international studies. In 1994, Vice President Al Gore convened a
State Failure Task Force, 18 a group of political scientists both inside
and outside of the government, working with the Central Intelligence
Agency, to figure out, if it could, the chances that countries would
"fail"-that is, would become engulfed in civil war, be taken over by a
coup, or otherwise become autocratic. 19

The Task Force reanalyzed its own data to focus only on the
thirty-five cases in its database from 1955 to 1996 in which
democratic governments had been replaced by autocratic ones. 20

When they took that closer look, two variables stood out as best
predicting the survival of democracy, accounting for seventy-five
percent of all the instances in which democracy had been replaced by
autocracy. The first was infant mortality, which powerfully predicted
the failure of democracy,21 and which the Task Force interpreted as
an indicator of widespread poverty and serious infrastructure
problems.22 The other was the length of time in which the country
had been governed as a democracy.23 In effect, democracies which
provided a decent quality of life survived. 24

18. The State Failure Task Force is now known as the Political Instability Task
Force. See Political Instability Task Force, http://globalpolicy.gmu.edu/pitf (last visited
May 11, 2009).

19. Daniel Esty et al., State Failure Task Force Report: Phase II Findings, 5
ENVTL. CHANGE & SECURITY PROJECT REP. 49, 49 (1999).

20. Id. at 59-62.
21. Id. at 62.
22. Id. at 56-57.
23. Id. at 62.
24. See id. at 66-67. It should be noted for non-specialists that statistical data of

this type rarely explains more than a portion of the variance. Social scientists are
ecstatic when they find relationships that explain even a large minority of the cases.
In this case, the Task Force was looking for correlations, not causes. Causes are likely
to show up in correlations, but many correlations do not turn out to be causal.
Moreover, correlations only show up when human beings are able to conceptualize
what might be relevant and create appropriate data. For example, we do not have a
database that accounts for the individual decisions of those in power to protect or
scuttle democracy. So the Task Force data is important, but one should not make the
mistake of believing that they have identified everything that matters. Gary King and
Langche Zeng suggest that there is a burden on those who would identify causes not in
the Task Force data. Given the scope of the Task Force study, there is practical sense
in that comment.

Infant mortality also reflects the poverty of the people. Extreme poverty not only
breeds dissatisfaction, it makes people more willing to accept bribes for votes,

[Vol. 61:3
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It is not clear that the Task Force would have reached the same
conclusion if it had examined the failures of democracy in the first
half of the century. 25 The countries that tried democracy and failed in
the first half of the twentieth century were in fact among the
wealthier countries of the world. Although some had faced serious
economic difficulties, those countries were generally improving at the
time of the takeovers.

That early twentieth century data confirm that national or
average wealth is neither a necessary nor a sufficient condition for
democracy. Still, post-World War II data make clear that wealth is
important. Per capita wealth is one of the strongest predictors of
democracy.26 The poorest countries provide the least fertile soil for
democracy and rising income stabilizes their democracies.27 Usually,
contests over political systems in more economically developed
countries are less deadly.28 Democracy has been very stable in the
richest countries.

It is less clear from their data whether the reason for that
stability has been the absolute level of wealth or the extent to which
wealth is dispersed or concentrated in the society, insofar as the two
have tended to run together. Robert Dahl wrote that "we indeed do
find an extraordinarily strong correlation between economic well-
being and democracy,"29 but went on to explain that more was
involved than merely wealth:

[W]e must not misread the evidence .... Democracy requires ... a
widespread sense of relative economic well-being, fairness, and
opportunity, a condition derived not from absolute standards but
from perceptions of relative advantage and deprivation.30

intimidate others, or join paramilitary squads looking for booty-in short, anything for
the individual to survive, but curtains for the state. If that is what is going on, it fits
the long standing finding that poverty is one of the best predictors of autocracy.

25. See Political Instability Task Force, Consolidated State Failure Events 1955-
2006, http://globalpolicy.gmu.edu/pitf/pitftabl.htm (last visited Apr. 9, 2009)
(describing conflicts in the second half century).

26. POWELL, supra note 6, at 35-38, 71 (showing a strong correlation between
economic development and participation).

27. Id. at 35-37.
28. Id. at 69-71.
29. ROBERT A. DAHL, A PREFACE TO ECONOMIC DEMOCRACY 45 (1985).
30. Id. at 45-46. In a very interesting study of the durability of constitutions, Tom

Ginsburg, Zachary Elkins & James Melton, The Lifespan of Written Constitutions 16
(Center for the Study of Democratic Governance, Working Paper No. SES-0648288,
2007), http://jenni.uchicago.edu/WJPVienna-2008/Ginsburg-Lifespans-California.pdf,
found that economic development also correlated with the longevity of constitutions,
including both democratic and authoritarian constitutions. Robert MacCulloch, Income
Inequality and the Taste for Revolution, 48 J. L. & ECON. 93 (2005), reports from
polling data that the preference for revolution increases with inequality.
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Disparity matters. Indeed, focus on inequality brings the data from
the first and second halves of the twentieth century much more in
line.

Whether wealth, as Lipset initially described it, or disparity, as
Dahl discussed it, is critical for democracy, makes a significant
difference with respect to the implications for constitutional law. If
the question is whether America is wealthy enough, then it seems
unlikely that there is cause for concern, and even if there were, it
seems unlikely that constitutional law would have anything to
contribute. But if the issue is disparity, neither conclusion is as easy
to reach. America may be headed toward considerably greater
disparities in wealth, and there are ways that constitutional law has
and could deal with such disparities. So how this issue is resolved in
political science can make a difference in how issues of constitutional
law should be resolved.

A second, complementary strand in political science has been
historical. Juan Linz and Alfred Stepan brought together a number
of investigators in a four volume set on the breakdown of democracy
in many European and Latin American countries. They found that a
common theme among the many countries that had, but then lost,
democratic institutions, was the way that powerful elites, fearing
attacks on their wealth, circled their wagons against more popular
parties.31 Nancy Bermeo followed with a powerful reinterpretation of
the data that focused even more tightly on the actions of the elites
rather than the part played by the masses. 32

A third strand emerged from game theory. Daron Acemoglu and
James A. Robinson spelled out how disparities in wealth create
incentives that lead elites to fight against democracy with all the
weapons at their command.33 Based on data from 1850 to 1990,
Carles Boix developed a model that described a path of relationships
between equality and democracy that underscored both the historical
insights of the Linz and Stepan studies and the game theory insights
of Acemoglu and Robinson.34 Boix concluded that the likelihood of
democracy increased with increasing equality.35 Although these
studies differed with respect to some predictions, both the Boix and
Acemoglu-Robinson studies found that greater equality diminished
the incentives of elites to repress democracy and increased the costs
to them of doing so. Great inequalities encourage the wealthy to

31. See Linz, supra note 6, at 11-13.
32. See generally NANCY BERMEO, ORDINARY PEOPLE IN EXTRAORDINARY TIMES:

THE CITIZENRY AND THE BREAKDOWN OF DEMOCRACY (2003).
33. DARON ACEMOGLU & JAMES A. ROBINSON, ECONOMIC ORIGINS OF

DICTATORSHIP AND DEMOCRACY 312-13 (2006).
34. CARLES Boix, DEMOCRACY AND REDISTRIBUTION 10-12 (2003).
35. Id.
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circle their wagons against the public.36
A fourth strand of research has focused on the ways that great

inequalities make the poor more vulnerable, and therefore more
willing, to be bribed for their votes or be available for use as thugs to
coerce the population.37 Both pathologies were extensively reflected
in the heyday of American political machines prior to the New Deal. 38

Tatu Vanhanen has developed a fifth strand of research, which
could be summarized as Murphy's Law of democracy-whoever can
suppress democracy and rule will. 39 Vanhanen has written a series of
books showing correlations between the degree to which nations are
democratic and indexes of the degree of concentration or dispersal of
resources. 40 He has tried to improve the explanation and the data in

36. CHUA, supra note 8, at 11 (describing this in the context of combined class and
ethnic differences, globalization and democracy).

37. See SAMUEL P. HUNTINGTON, THE THIRD WAVE: DEMOCRATIZATION IN THE LATE
TWENTIETH CENTURY 59-72 (1991) (describing several paths from poverty to
destabilization); Gary King & Langche Zeng, Improving Forecasts of State Failure, 53
WORLD POL. 623, 637 (2001), http://gking.harvard.edu/files/civil.pdf.

38. See FREDERICK W. DALLINGER, NOMINATIONS FOR ELECTIVE OFFICE IN THE
UNITED STATES 96, 99 (photo reprint 1974) (1897); RALPH KORNGOLD, THADDEUS
STEVENS: A BEING DARKLY WISE AND RUDELY GREAT 53-63 (1955); AUSTIN RANNEY,
CURING THE MISCHIEFS OF FACTION: PARTY REFORM IN AMERICA 156-57 (1975);
EUGENE H. ROSEBOOM, A HISTORY OF PRESIDENTIAL ELECTIONS 41-42 (1957); ALFRED
STEINBERG, THE BOSSES 3 (1972); Philip E. Converse, Change in the American
Electorate, in THE HUMAN MEANING OF SOCIAL CHANGE 263, 278-96 (Angus Campbell
& Philip E. Converse eds., Russell Sage Foundation 1972); Noble E. Cunningham, Jr.,
The Jeffersonian Republican Party, in 1 HISTORY OF UNITED STATES POLITICAL
PARTIES 239, 250 (Arthur M. Schlesinger, Jr. ed., Chelsea House Publishers 2002)
(1973). On the development of patronage practices, see LEONARD D. WHITE, THE
JACKSONIANS: A STUDY IN ADMINISTRATIVE HISTORY, 1829-1861, at 307-16 (1954);
LEONARD D. WHITE, THE JEFFERSONIANS: A STUDY IN ADMINISTRATIVE HISTORY, 1801-
1829, at 347-64 (1951). On specific machines, see HARRY M. CAUDILL, THE WATCHES
OF THE NIGHT 217-18 (1976) (describing political control in coal producing states of
Kentucky and West Virginia); HOWARD R. PENNIMAN, SALT'S AMERICAN PARTIES AND
ELECTIONS 338-41 (Frederic A. Ogg ed., 5th ed. 1952); FRANK S. ROBINSON, MACHINE
POLITICS: A STUDY OF ALBANY'S O'CONNELLS (1977) (describing the machine in
Albany, New York); T. HARRY WILLIAMS, HUEY LONG 753-59 (1969) (describing Huey
Long's Louisiana machine of Huey Long). And see my summary of the history of abuse
of the election process in Stephen E. Gottlieb, Rebuilding the Right of Association: The
Right to Hold a Convention As a Test Case, 11 HOFSTRA L. REV. 191, 225-30 (1982).

39. THE NEW DICTIONARY OF CULTURAL LITERACY (E.D. Hirsch, Jr., Joseph F. Kett
& James Trefil eds., 3d ed. 2002), http://www.bartleby.com/59/4/murphyslaw.html
(defining Murphy's Law as, "[a] rule that states, '[i]f something can go wrong, it will,"
and ascribes it to an unknown serviceman during World War II).

40. See generally TATU VANHANEN, DEMOCRATIZATION: A COMPARATIVE ANALYSIS
OF 170 COUNTRIES (2003) [hereinafter DEMOCRATIZATION]; TATU VANHANEN,
DEPENDENCE OF POWER ON RESOURCES: A COMPARATIVE STUDY OF 114 STATES IN THE
1950S (Publications 11, Jyvaskyla: University of Jyviiskyli, Institute of Social Sciences
1971); TATU VANHANEN, POWER AND THE MEANS OF POWER: A STUDY OF 119 ASIAN,
EUROPEAN, AMERICAN, AND AFRICAN STATES, 1850-1975 (1979); TATU VANHANEN,
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each book, but has been steadfast with respect to his theory.
Vanhanen is widely known among political scientists outside of the
United States and plays a significant role in the International
Political Science Association; however, he is known to relatively few
American political scientists. As he describes in his latest study of
democratization, he was much influenced by Lipset's seminal work
describing the relationship between wealth and democracy.41 But
Vanhanen was intrigued by the example of India, which has
remained democratic since independence despite its great poverty.
His studies emerged from the effort to solve that puzzle. 42

In each of his studies, Vanhanen has relied on extensive
measures of the resources of democracy.43 His basic hypothesis was
well stated in his 1984 study:

[Djemocratic institutions cannot be expected to succeed in
circumstances in which power resources are highly concentrated,
whereas the emergence of democracy is highly probable in societies
in which crucial power resources are widely distributed among the

PROSPECTS OF DEMOCRACY: A STUDY OF 172 COUNTRIES (1997) [hereinafter PROSPECTS
OF DEMOCRACY]; TATU VANHANEN, THE EMERGENCE OF DEMOCRACY: A COMPARATIVE
STUDY OF 119 STATES, 1850-1979 (Commentationes Scientiarum Socialum 24,
Helsinki: The Finnish Society of Sciences and Letters 1984) [hereinafter EMERGENCE
OF DEMOCRACY]; TATU VANHANEN, THE PROCESS OF DEMOCRATIZATION: A
COMPARATIVE STUDY OF 147 STATES, 1980-88 (1990).

41. See LIPSET, POLITICAL MAN, supra note 17.
42. DEMOCRATIZATION, supra note 40, at 1; see id. at 7-24 (reviewing the literature

on the wealth and modernization hypotheses).
43. Vanhanen based his measure of democratization on the work of Robert Dahl,

and focused on competition and participation. Vanhanen measured competition by the
smaller parties' share of votes in elections. He measured participation by the percent
of population who voted. A country with a small electorate may be an aristocracy; it is
not a democracy. And a country with little competition may be one of many kinds of
one-party and autocratic regimes, but it is not a democracy. Vanhanen multiplies
these two percentages to get an index of democratization. He changed his definition of
participation for DEMOCRATIZATION, supra note 40, at 4, by including participation in
referenda. See also EMERGENCE OF DEMOCRACY, supra note 40, at 38.

This measure of democracy is outcome-based. Vanhanen does not define
democracy in a simply procedural way. Instead, he asks if the procedures are working.
We know, for example, that democracy is often corrupted by fudging the count.
Competition is also minimized by restrictions on campaigning, barring popular
individuals from appearing on the ballot, and other measures designed to prevent
elections from reflecting the will of the people. Vanhanen assumes this will be
reflected in the share of power of the minority parties. Similarly, Vanhanen's focus on
the size of the voting population is designed to distinguish aristocracy from democracy.
If those in power restrict either the electorate or the power of the minority, to that
extent, the country is less of a democracy.

Among equally competitive countries, this measure of democratization favors
those countries in which a larger share of the public participates in elections However,
Vanhanen's measure correlates well with broader categories of change to non-
democratic forms like coups, takeovers, military government, etc.
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competing groups and sections of the population.44
That is, whoever can take power probably will.

Vanhanen bases his work on an extension of the theory of
natural selection by Charles Darwin.45 His basic point is that groups
compete for power, and groups with sufficient resources take power
from competitors. The Darwinian claim is likely to bother American
empiricists.46 While the American empiricists' measurements reveal
whether countries are democratic and various other conditions
prevailing in each country, they resist large jumps from description
to explanation, especially when the explanation is based on
observations in a different field. There have also been a number of
criticisms of the indices Vanhanen used to test his argument. 47

Nevertheless, Vanhanen's central insight is important because it
focuses on power instead of motives. Studies have now suggested
that revolutions are generated by the resources to wage them.48 And
Carles Boix points to the degree to which people can solve the
collective action problem as critical to the likelihood of revolution or
takeover.49 In other words, payoff matrices and the likelihood of
action are always in flux, which makes Vanhanen's focus on power
an important corrective to models focusing on motives.

44. EMERGENCE OF DEMOCRACY, supra note 40, at 129. Also see Vanhanen's 2003
work, DEMOCRATIZATION, supra note 40, at 1-2, in which he introduces another
hypothesis: nations tend to become democratic at about the same level of resource
distribution. Id. at 5. Because, in common with many who have looked at his work, I
find his theory stronger than his data, I have not taken that second hypothesis too
seriously.

45. See DEMOCRATIZATION, supra note 40, at 1-4, 25-28.
46. And it has. See id. at 3-4.
47. See PROSPECTS FOR DEMOCRACY, supra note 40, 277-343 (providing

commentary on Vanhanen's work by a variety of social scientists). Vanhanen's
datasets do not directly measure the distribution of resources because only some
resources are easily measured. So, for example, his measure of the distribution of
occupational resources actually measures modernity as a surrogate. Vanhanen himself
pointed out: "It should be noted that my measures of resource distribution and
measures of economic development are highly intercorrelated and partly the same."
DEMOCRATIZATION, supra note 40, at 2.

48. Gary King and Langche Zeng concluded that the percentage of the population
in the military, the density of population, and the effectiveness of the legislature, if
any, help to predict revolution or takeover. The military population matters because
"the larger the fraction of the population that has weapons and is trained in military
conflict, the more risk there is that internal dissent may lead to state failure." King &
Zeng, supra note 37, at 637. James Fearon and David Laitin concluded that poverty,
political instability, rough terrain, and large populations favor insurgency and civil
war and are crucial for the overthrow of regimes. In other words, what matters most is
the opportunity to rebel. If people have the opportunity to take power, watch out.
Everything else is an excuse. James D. Fearon & David D. Laitin, Ethnicity,
Insurgency, and Civil War, 97 AM. POL. SCI. REV. 75, 88 (2003).

49. BOIX, supra note 34, at 13-14.
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Together, all these strands of political science converge on the
relationship between inequality and the likelihood that democracy
will break down. The fact that such different approaches yield
complementary results adds considerable weight to their findings. All
of this work counsels against the self-satisfying conclusion that we
are bound to be different from Germany and other eastern European
countries between the wars, or Paraguay and other southern
hemisphere countries after. It is also important because it brings
together the various and persistent observations that large economic
inequalities endanger democratic government. These suggest an
economic dimension to constitutional law that has been denied in
prior scholarship and opinions on constitutional law. 50 Democracy, as
Vanhanen argues, is threatened by concentrations of power,
economic or otherwise.

III. THE U.S. SUPREME COURT'S APPROACH TO DEMOCRACY AND
EQUALITY

American law and American courts had been moving away from
protection for economic rights from 1937 until the Rehnquist Court
gave the area a new look.51 While reexamining economic rights, the
Rehnquist and Roberts Courts have been moving decisively away
from any protection for the egalitarian elements of American society
in constitutional, statutory, and common law. 52

This has been true of its decisions dealing directly with
participatory rights.53 It has diluted the standard for apportionment
of legislative districts,54 refused to address gerrymandering, 55
narrowed the protection of minority voters,56 and stopped the count
in a presidential election.57 Most recently, it accepted a financial

50. See, e.g., Dandridge v. Williams, 397 U.S. 471, reh'g denied, 398 U.S. 914
(1970) (holding that state regulation limiting welfare under AFDC to $250 regardless
of family size and need did not violate equal protection clause).

51. See, e.g., Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, reh'g denied,
349 U.S. 925 (1955) (holding of Warren Court decision permitting state legislature to
protect ophthalmologists and optometrists from opticians); New State Ice Co. v.
Liebman, 285 U.S. 262 (1932) (holding of Hughes Court decision striking down state
legislation protecting licensed ice companies from competition).

52. See Jeffrey Rosen, Supreme Court Inc., N.Y. TIMES MAG., Mar. 16, 2008, at 38.
53. See STEPHEN E. GOTTLIEB, MORALITY IMPOSED: THE REHNQUIST COURT AND

LIBERTY IN AMERICA 38-50 (2000).
54. See Brown v. Thompson, 462 U.S. 855 (1985).
55. Most recently in League of United Latin American Citizens [LULAC] v. Perry,

548 U.S. 399 (2006).
56. See the line of Voting Rights Act decisions from Bush v. Vera, 517 U.S. 952

(1996) through Easley v. Cromartie, 532 U.S. 234 (2001).
57. Bush v. Gore, 531 U.S. 1046 (2000).

[Vol. 61:3
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barrier to voting5s considerably steeper than the poll tax found
unconstitutional in Harper v. Virginia State Board of Elections.59

The movement away from protecting the weak and powerless
has been strong in the Court's handling of fields of law that are not
generally treated as constitutional, but which affect the distribution
of wealth and personal autonomy, from the enforcement of
arbitration clauses in contracts of adhesion to the hobbling of
regulatory systems. 60 The Rehnquist Court developed a lengthy
record of removing regulatory restraints and protections for ordinary
folk61 and imposing significant costs of regulation on the government
via takings law.62 The Roberts Court has continued that trend. To
give a few recent examples, the Court has eliminated protection for
employees,63 narrowed the reach of state law by expansive
interpretation of the preemption created by federal statutes, 64
narrowed the enforceability of federal anti-discrimination law with
procedural barriers,65 eviscerated the federal antitrust laws,66 and
denied access to federal wage and hour guarantees. 67

This trend cannot be described as required by clear and
unavoidable rules, doctrine, legislation, or constitutional clauses. For
example, in 2001, the Court applied a 1925 federal arbitration
statute to employees who were excluded when the statute was
enacted, and did it by elaborate textual analysis to avoid having to

58. Crawford v. Marion County Election Bd., 128 S. Ct. 1610 (2008).
59. 383 U.S. 663 (1966).
60. See GOTTLIEB, supra note 53, at 61-62. The author is currently working on an

updated study covering the Roberts Court. Tom Ginsburg, Locking In Democracy:
Constitutions, Commitment, and International Law, 38 N.Y.U. J. INT'L L. & POL. 707
(2006), notes that in many parts of the world, adherence to international treaties and
standards locks in democratic and individual rights. The U.S. Supreme Court has
refused that source of standards. See Medellin v. Texas, 128 S. Ct. 1346 (2008)
(refusing to enforce a judgment of the International Court of Justice).

61. See GOTTLIEB, supra note 53, at 81-82, 237-38.
62. Id. at 61.
63. Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001) (applying Federal

Arbitration Act to employment contracts).
64. Watters v. Wachovia Bank, N.A., 550 U.S. 1 (2007) (preempting state usury

laws by altering a long-standing interpretation of federal banking law); Buckeye Check
Cashing, Inc. v. Cardegna, 546 U.S. 440 (2006) (enforcing state usury laws preempted
by arbitration statute).

65. Ledbetter v. Goodyear Tire & Rubber Co., 550 U.S. 618 (2007).
66. Leegin Creative Leather Prods., Inc. v. PSKS, Inc., 551 U.S. 877 (2007); Credit

Suisse Sec. (USA) L.L.C v. Billing, 551 U.S. 264 (2007). Most significantly, the Court
held that parallel conduct allegations would be insufficient in Bell Atlantic Corp. v.
Twombly, 550 U.S. 544 (2007), thus fundamentally altering the possibility of
enforcement.

67. Long Island Care at Home, Ltd. v. Coke, 551 U.S. 158 (2007) (holding
employees of home health care agencies not covered by the Fair Labor Standards Act).
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interpret the word "commerce" in the same way in the clauses
defining inclusion and exclusion.68 Plainly the Court wanted to have
its own arbitration policy in favor of corporations regardless of the
congressional intent to exclude employees.

Similarly, in Ledbetter v. Goodyear Tire & Rubber Co.,69 the
Court reversed the longstanding interpretation of the great majority
of lower federal courts that allowed employees to complain about pay
differentials after they were discovered,70 and held instead that the
employees had only a short period to make the discovery,71 thus
effectively making litigation over discrimination in pay impossible.
Again, this was Court policy making. Nothing was inevitable about
the decision other than the determination of the people on the Court
to change the law.

One can credit the effort to prevent voting fraud by means of an
approved form of identification in Crawford v. Marion County
Election Board.72 But the cost and burdens imposed on voters to get
it and the lack of an alternative to the time and expense for the
elderly, poor, and disabled were unnecessary to the objective of
getting an approved form of identification.73 And those elaborate
requirements clearly discouraged some of the most vulnerable from
voting. Those burdens could pass muster only by minimizing the
scrutiny required by a lengthy series of prior decisions for
restrictions on voting. 74

These cases are examples of a trend to remake American law in
a conservative image.75 And yet, if the findings of political scientists
are correct, they suggest the importance of recapturing the Founders'
emphasis on equality as the central bastion of democratic society,
and of re-conceiving aspects of constitutional law to enable those
developments. This disjunction of empirical work and theory is
important for constitutional law. It suggests the inadequacy of the
received model of the separation and division of powers, though those
models have value in the American context. Other models, which
have not always been treated as aspects of constitutional law, may be

68. Circuit City Stores, Inc. v. Adams, 532 U.S. 105 (2001).
69. 550 U.S. 618 (2007).
70. See id. at 644-46 (Ginsburg, J., dissenting).
71. Id. at 621 (majority opinion).
72. 128 S. Ct. 1610 (2008).
73. Compare id. at 1620-23 (describing the justification for burdens on voters), and

id. at 1628-40 (Souter, J., dissenting) (noting that burdens on voting must be strictly
scrutinized), with id. at 1644-45 (Breyer, J., dissenting) (finding that the burdens
outweigh the state's objective).

74. See id. at 1615-16 (majority opinion); id. at 1624 (Scalia, J., concurring); id. at
1627-28 (Souter, J., dissenting); id. at 1643 (Breyer, J., dissenting).

75. See supra notes 60-67.
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essential in protecting democratic government here because of the
growth of inequality in America. 76

In order to assess the significance of this information, we will
explore in the next section whether and how the Constitution
supports the use of these insights, after which we will explore
whether the history of constitutional law suggests that incorporating
these findings into constitutional law would be a greater problem
than the problems that incorporating these findings into
constitutional law might solve, and conclude by discussing whether it
all matters.

IV. DOES THE CONSTITUTION PROTECT DEMOCRACY-PRESERVING
MEASURES?

This section relates the political science of preserving democratic
government with constitutional requirements. Before specifying the
links more precisely, it is important to refer first to the foundations
in the Constitution's numerous clauses concerned with democracy.

The Founders protected a "Republican Form of Government"77
and, whatever play that concept allowed in the system, it clearly
depended on respect for popular elections at some level in the
system.7 8 The political science is about those elections.

76. The increasing inequality in America has been described in numerous studies.
See KEVIN PHILLIPS, WEALTH AND DEMOCRACY 123 (2002) (describing inequality based
on calculations from the Congressional Budget Office); EDWARD N. WOLFF, TOP HEAVY:
THE INCREASING INEQUALITY OF WEALTH IN AMERICA AND WHAT CAN BE DONE ABOUT
IT (rev. ed. 2002) (comparing inequality of wealth among nations); Craig Bolton, How
Disincentives and Income Inequality are Hurting America, 10 N.Y.U. J. LEGIS. & PUB.
POL'Y 645, 647 (2006) (reviewing JONATHAN BARRY FORMAN, MAKING AMERICA WORK
(2006) and describing inequality in the U.S.); Jacob S. Hacker, Suzanne Mettler &
Dianne Pinderhughes, Inequality and Public Policy, in INEQUALITY AND AMERICAN
DEMOCRACY: WHAT WE KNOW AND WHAT WE NEED TO LEARN 156, 160-62 tbl.1
(Lawrence R. Jacobs & Theda Skocpol eds., 2005) (comparing income inequality among
nations); Lawrence R. Jacobs & Theda Skocpol, American Democracy in an Era of
Rising Inequality, in INEQUALITY AND AMERICAN DEMOCRACY, supra, at 1, 1-7
(detailing a research study for the Task Force on Inequality and American Democracy
of the American Political Science Association on the extent of inequality); Joe
Oppenheimer & Norman Frohlich, Demystifying Social Welfare: Foundations for
Constitutional Design, 67 MD. L. REV. 85, 106, 113 (2007) (comparing inequality in the
U.S. with other developed countries); Max Frankel, What the Poor Deserve, N.Y. TIMES
MAG., Oct. 22, 1995, at 46 (discussing HERBERT J. GANS, THE WAR AGAINST THE POOR:
THE UNDERCLASS AND ANTIPOVERTY POLICY (1995) reporting that the United States is
moving toward increasingly unbalanced extremes of wealth); James B. Davies et al.,
Estimating the Level and Distribution of Global Household Wealth 1-36 (U.N. Univ.
World Inst. for Dev. Econ. Research, Research Paper No. 2007/77, 2007),
http://www.wider.unu.edu/publications/working-papers/research-papers/ 20 0 7 /en-GB/
rp2007-77/_files/78517347310961664/default/rp2007-77.pdf.

77. U.S. CONST. art. IV, § 4.
78. WIECEK, supra note 2, at 17-23.
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The constitutional language revolving around its representative
and electoral features79 were the result of a struggle, which occupied
more than half the Convention and a number of later Amendments.80
Both the Court, individual Justices, and many commentators have
repeatedly explained the constitutional commitment to democratic
government.81 As is well known, the Constitution nowhere
specifically spells out a right to vote, but plainly requires elections
and then hedges any discrimination among voters so tightly that the
Court and numerous commentators have treated it as a well-
established fundamental right.82 Other closely connected democratic
rights are strongly protected.83

Perhaps the most well-known statement of the incorporation of
democracy in the Constitution is in paragraph two of the famous
Carolene Products footnote suggesting careful scrutiny of "legislation
which restricts those political processes which can ordinarily be
expected to bring about repeal of undesirable legislation" and giving
as examples restrictions on "the right to vote,... the dissemination
of information .... interferences with political organizations,...

79. See U.S. CONST. art. I, § 2, cl. 1; id. § 3, cl. 1; id. § 4, cl. 1; id. art. II, § 1, cls. 1-3.
80. The discussion of the basis of representation began with the introduction of the

Virginia Plan on May 29, 1787, James Madison, Notes From the Federal Convention
(Tues., May 29), in 1 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, at 17, 17-24
(Max Farrand ed., 1966), and continued through acceptance of the bargain over the
different representation and selection methods for the two houses of Congress, often
described as the Connecticut Compromise, on July 16, Madison, Notes From the
Federal Convention (Mon., July 16), in 2 THE RECORDS OF THE FEDERAL CONVENTION
OF 1787, supra, at 15, 15-20, and was periodically revived as the Convention sought to
refine the provisions and define the selection of the President, which ultimately
reflected both the Connecticut Compromise and the Three-Fifths Clause. See U.S.
CONST. art. II, § 1, cl. 2; CALVIN C. JILLSON, CONSTITUTION MAKING: CONFLICT AND
CONSENSUS IN THE FEDERAL CONVENTION OF 1787, at 94-100 (1988) (describing the
struggle over representation); Staughton Lynd, The Compromise of 1787, 81 POL. SCI.
Q. 225, 229-50 (1966) (describing the sectional implications).

81. See United States v. Carolene Products Co., 304 U.S. 144, 152 n.4 (1938), and
the cases cited in the famous paragraph two of footnote four. See also Crawford v.
Marion County Election Bd., 128 S. Ct. 1610, 1616, 1623-24 (2008) (plurality opinion)
(discussing the standard of scrutiny while holding antifraud measures valid); id. at
1624 (Scalia, J., concurring) (same); id. at 1627 (Souter, J., dissenting) (same); Bush v.
Gore, 531 U.S. 1046, 1046-47 (2000) (discussing the right to vote while stopping
recount); Dunn v. Blumstein, 405 U.S. 330, 360 (1972) (invalidating waiting period);
Harper v. Va. State Bd. of Elections, 383 U.S. 663 (1966) (holding poll tax
unconstitutional); Wesberry v. Sanders, 376 U.S. 1, 7-19 (1964) (requiring one person
per vote in congressional elections).

82. See, e.g., Purcell v. Gonzalez, 549 U.S. 1, 4 (2006).
83. See, e.g., Randall v. Sorrell, 548 U.S. 230, 253 (2006) (plurality opinion)

(invalidating campaign finance restrictions); id. at 264 (Kennedy, J., concurring)
(same); id. at 265 (Thomas, J., concurring) (same); Virginia v. Black, 538 U.S. 343, 363
(2003) (sustaining a portion of a statutory cross-burning prohibition).
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[and] prohibition of peaceable assembly."84 Since Carolene Products,
the courts have continued to hold, as outlined in paragraph two, that
restrictions on political processes deserve careful scrutiny to protect
democratic government.

This is, of course, ground that was plowed by John Hart Ely in
his explication of the Carolene Products footnote.85 Ely's treatment of
the footnote has been extensively criticized. It is important, however,
to be more specific about the criticisms of Ely's treatment of the
footnote. Treatment of paragraph three will be discussed below in
connection with discussion of the connection between economics and
democracy.86 Criticisms of his treatment of paragraph two are largely
about the negative inference against strict scrutiny of infringement
of other rights, particularly economic ones.8 7 Paragraph two gives
reasons why political rights should be carefully protected by the
courts, but those reasons are not sufficient to explain a negative
implication regarding other rights, including economic ones. Neither
the footnote nor Ely's explication of it satisfactorily explain what
other rights should and should not get deferential review. And the
manageability of standards and other issues catalogued in Baker v.
Carr88 do not neatly distinguish between political and economic
rights. The more basic claim, however, is that the Constitution is
suffused with electoral and political rights and procedures that
require protection. And there is much in the text of the Constitution
that supports that inference, both in the explicit language of the
Guarantee Clause, which applies to the states, and in the
mechanisms of electoral democracy laid out in the document.

The courts have generally accepted the conclusion that they
must protect the avenues of political change, both by protecting the
rights of expression, press, assembly, and petition in the First
Amendment, and by protecting against the entrenchment of political
power, although that position has only a slim majority on the Roberts
Court.89 Justices Scalia and Thomas have claimed that there is no

84. Carolene Products, 304 U.S. at 152 n.4 (internal citations omitted).
85. JOHN HART ELY, DEMOCRACY AND DISTRUST 73-183 (1980).
86. See infra notes 97-128 and accompanying text.
87. See Robert G. McCloskey, Economic Due Process and the Supreme Court: An

Exhumation and Reburial, 1962 Sup. CT. REV. 34, 45-53. But see Daryl J. Levinson,
Empire-Building Government in Constitutional Law, 118 HARv. L. REV. 915, 971-72
(2005) (suggesting the relative importance of the anti-majoritarian model).

88. 369 U.S. 186 (1962).
89. See Davis v. Fed. Election Comm'n, 128 S. Ct. 2759, 2775 (2008) (striking a

provision of campaign finance legislation as a violation of the first amendment);
Crawford v. Marion County Election Bd., 128 S. Ct. 1610, 1621 (2008) (finding expense
and difficulty required for obtaining voter identification constitutionally permissible
on its face but leaving open possibility of an as applied challenge); League of United
Latin Am. Citizens [LULAC] v. Perry, 548 U.S. 399, 447 (2006) (finding some Texas
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theory of democracy sufficiently clear to resolve cases before the
Court. 90 The political science, however, is about the most basic theory
of democracy-the ability to hold elections that determine who holds
office. It does not appear that Justices Scalia and Thomas' objections
run that deep91 or should be credited if they did.

Perhaps the larger question in this context is whether the courts
should examine the science in light of the purposes of the
constitutional language or merely examine the eighteenth century
text.92 There is, of course, an enormous literature on the proper
way(s) to read the Constitution,93 and it would change the focus of
this Article to address that question fully. But in addition to the
elaborate electoral procedures canvassed above, it is worth noting
that the Founders were empirically oriented, aspiring to a science of
politics and government. 94 The Constitution was written in what we
know as the Enlightenment, a time when men, the Founders
included, though skeptical of men's motives and skills, were also
modest about their own understanding as compared to what future
generations would understand.95 And there is considerable evidence

districts properly drawn and one improperly drawn under the Voting Rights Act and
refusing to evaluate whether they were unconstitutionally gerrymandered).

90. See LULAC, 548 U.S. at 511 (Scalia, J., concurring in part, dissenting in part);
Holder v. Hall, 512 U.S. 874, 896-903 (1994) (Thomas, J., concurring).

91. See Crawford, 128 S. Ct. at 1624-25 (Scalia, J., concurring) (discussing the
levels of scrutiny appropriate to restrictions on the right to vote).

92. See D.C. v. Heller, 128 S. Ct. 2783, 2789 (2008) (treating the purpose of the
preamble to the Second Amendment as mandating a logical connection, but not
governing the extent of the coverage of the paragraph).

93. See Robert P. George, Natural Law, 52 AM. J. JURIS. 55, 60-61 (2007)
(comparing instrumental and non-instrumental systems); Gottlieb, supra note 1, at
283 (describing a shift in American legal culture); H. Jefferson Powell, The Original
Understanding of Original Intent, 98 HARV. L. REV. 885, 894-902 (1985) (describing
historic modes of reasoning from purposes); Adrian Vermeule, Book Review, 120 HARV.
L. REV. 2113, 2113 (2007) (reviewing BRIAN Z. TAMANAHA, LAW AS A MEANS TO AN END:
THREAT TO THE RULE OF LAW (2006) and distinguishing many different forms of
instrumentalism in American legal culture); see also PHILIP BOBBITT, CONSTITUTIONAL
FATE: THEORY OF THE CONSTITUTION (1982) (canvassing debates on forms of
interpretation); H. JEFFERSON POWELL, THE MORAL TRADITION OF AMERICAN
CONSTITUTIONALISM: A THEOLOGICAL INTERPRETATION 48-259 (1993) (reviewing
shifting constitutional theory) [hereinafter THE MORAL TRADITION]. But see Donald 0.
Dewey, James Madison Helps Clio Interpret the Constitution, 15 AM. J. LEGAL HIST. 38
(1971) (describing Madison's contractual approach).

94. See GORDON S. WOOD, THE CREATION OF THE AMERICAN REPUBLIC: 1776-1787,
at 593-615 (W.W. Norton & Co. 1972) (1969).

95. See Larry Kramer, Fidelity to History-And Through It, 65 FORDHAM L. REV.
1627, 1629-37 (1997) (describing the views of Jefferson and Madison toward change in
constitutional interpretation); Jack N. Rakove, Fidelity Through History (Or to It), 65
FORDHAM L. REV. 1587, 1608-09 (1997) (describing the Founders' understanding of
progress and of change in interpretation); see also 1 THE RECORDS OF THE FEDERAL
CONVENTION OF 1787, supra note 80, at 85 (Benjamin Franklin on June 2, 1787,
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that they also cared deeply about nourishing a republican society
capable of protecting republican government.96 So it is entirely
natural to apply their work with the tools of modern science in an
instrumental mode of interpretation to accomplish their democratic
and republican purposes with information not available to them.
Ignoring the purposes of the Founders does not bring us closer to
their intentions or meaning.

V. THE CONNECTION BETWEEN DEMOCRACY AND ECONOMICS

So if step one is correct-that the Constitution should be read to
protect democracy and that indeed it would be bizarre if it did not-
what does that imply? That brings to the fore a dispute about what
the commitment to democracy entails, and specifically, whether it
entails attention to distributive justice. It is important to note here
that the political science described above relating distributive justice
to democracy speaks to both minimalist and maximalist conceptions
of democracy. The findings of political science predict a likelihood of
coups, takeovers, and revolutions that completely eliminate elections.
At the same time, the work of Vanhanen (among others) gauges the
depth of democracy by comparing competitiveness and participation
in elections.97 That measure ranks some democracies more highly
than others and therefore offers conclusions that some would reject
so long as some more basic system persists. But most of the literature
focuses on the survival of democratic government at the most basic
level, generating conclusions, therefore, that are philosophically more
robust. And that makes the economic and distributive issues all the
harder to ignore.

Again, the most famous, though flawed, statement in the legal
literature of the connection between democracy and economic issues
is in footnote four of Carolene Products:

Nor need we enquire whether similar considerations enter into
the review of statutes directed at particular religious, or national,
or racial minorities. [W]hether prejudice against discrete and

expressing faith in the wisdom of those yet to come); id. at 267 (John Lansing on June
16, 1787, expressing humility about the present national government); id. at 451
(Benjamin Franklin on June 28, 1787, expressing humility about the Convention
results); id. at 583 (Governor Morris, on July 11, 1787, expressing confidence in "those
who come after us.. . [to] judge better of things" in their own time); 2 THE RECORDS OF
THE FEDERAL CONVENTION OF 1787, supra note 80, at 126 (Governor Morris on July 26,
1787, concluding that it is foolish "from our short & scanty experience [to create] rules
that are to operate through succeeding ages ... ").

96. See, e.g., Peter S. Onuf, State Politics and Republican Virtue: Religion,
Education, and Morality in Early American Federalism, in TOWARD A USABLE PAST:
LIBERTY UNDER STATE CONSTITUTIONS 91, 91 (Paul Finkelman & Stephen E. Gottlieb
eds., 1991).

97. See discussion supra note 43.
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insular minorities may be a special condition, which tends seriously
to curtail the operation of those political processes ordinarily to be
relied upon to protect minorities, and which may call for a
correspondingly more searching judicial inquiry.98
Claims from footnote four of Carolene Products have been

repeatedly criticized, including the inference that economic rights do
not deserve the same protection as political, religious, and equal
rights,99 and the assertion that discrete and insular groups are
powerless.loo The whole of the footnote is designed to create a two-
tiered constitution. But economic rights, properly defined, provide
important protections. And discreteness and insularity may magnify
the influence of groups with significant resources.

Justice Stone and the Court were making two kinds of
connections, one causal and one philosophical, between democratic
processes and statutes that treat minorities unfairly. 101 The causal
connection between discreteness and insularity and the curtailment
of political processes for change cannot be accepted without
numerous qualifications based on collective action problems, 102 rent-
seeking, 103 and assumptions about the nature of political bargaining
and trades. 104 The philosophical position has fared better, but both
its application and its meanings are contested. 105 And the negative

98. United States v. Carolene Prods. Co., 304 U.S. 144, 152 n.4 (1938) (internal
citations omitted).

99. McCloskey, supra note 87, at 45-50.
100. See Laurence H. Tribe, The Puzzling Persistence of Process-Based

Constitutional Theories, 89 YALE L.J. 1063, 1072-77 (1980) (expressing the difficulty of
defining "discrete and insular minorities"); Mark Tushnet, Darkness on the Edge of
Town: The Contributions of John Hart Ely to Constitutional Theory, 89 YALE L.J. 1037,
1050-57 (1980) (discussing the indeterminacy of Ely's theory).

101. See THE MORAL TRADITION, supra note 93, at 159-65, for an eloquent
exploration of the philosophical commitments of the Carolene Products Court
expressed in footnote four of the opinion. See also Oppenheimer & Frohlich, supra note
76, at 86 (discussing some of the philosophical issues relating democracy and equality).

102. See MANCUR OLSON, THE LOGIC OF COLLECTIVE ACTION: PUBLIC GOODS AND
THE THEORY OF GROUPS (1965).

103. See Daniel A. Farber & Philip P. Frickey, The Jurisprudence of Public Choice,
65 TExAS L. REV. 873 (1987). Compare Michael E. DeBow & Dwight R. Lee,
Understanding (and Misunderstanding) Public Choice: A Response to Farber and
Frickey, 66 TEXAS L. REV. 993 (1988), with Stephen Breyer, On the Uses of Legislative
History in Interpreting Statutes, 65 S. CAL. L. REV. 845 (1992).

104. See ROBERT A. DAHL, POLYARCHY: PARTICIPATION AND OPPOSITION (1971);
ALBERT O. HIRSCHMAN, EXIT, VOICE, AND LOYALTY: RESPONSES TO DECLINE IN FIRMS,
ORGANIZATIONS, AND STATES (1970).

105. See Kelo v. City of New London, 545 U.S. 469, 521-22 (2005) (Thomas, J.,
dissenting) (applying Carolene Products to takings cases); Adarand Constructors, Inc.
v. Pena, 515 U.S. 200, 218 (1995) (describing the Court's prior rejection of Carolene
Products); City of Richmond v. J. A. Croson Co., 488 U.S. 469, 495-96 (1989) (rejecting
Carolene Products in the context of affirmative action).
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implication against economic rights has been under sustained
attack. 106

Carolene Products notwithstanding, there are significant
traditions that support protection for the economic foundations of
democracy, including those from other countries, from the logic of
American constitutional law, from the origination of our
constitutional traditions, and from the text of the Constitution itself.

Several foreign constitutions explicitly require that appropriate
courts "must promote the values that underlie an open and
democratic society based on human dignity, equality and freedom"
when interpreting their Bills of Rights. 107 In addition, some modern
commentators have cited the pragmatism and creativity of several
foreign courts in developing ways to advance socio-economic rights
without usurping the policy-making functions of the legislature and
executive, 108 and have urged American courts to find ways to support
minimum entitlements in such areas as food, shelter, and
healthcare.109 Foreign precedent will not impress those who believe
that the Constitution is limited by the minds of the framers. 110 But
the growth of understanding about the protection of democracy is
relevant to an instrumental or consequentialist treatment of
constitutional language and values. 11

Some of us have argued that the logic of American constitutional

106. The attacks come from those who would take the Constitution's economic
clauses much more seriously, like RICHARD A. EPSTEIN, TAKINGS: PRIVATE PROPERTY
AND THE POWER OF EMINENT DOMAIN (1985), and from those who find any economic
rights reminiscent of Lochner v. New York, 198 U.S. 45 (1905), like ALEXANDER M.
BICKEL, THE SUPREME COURT AND THE IDEA OF PROGRESS 21-22 (Yale Univ. Press
1978) (1970). See also the majority and dissenting opinions in Lochner; Charles River
Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420, 547-48 (1837); id. at 608 (Story, J.,
dissenting).

107. See, e.g., S. AFR. CONST. 1996, ch. 2, § 39(1)(a).
108. See MARK TUSHNET, WEAK COURTS, STRONG RIGHTS: JUDICIAL REVIEW AND

SOCIAL WELFARE RIGHTS IN COMPARATIVE CONSTITUTIONAL LAW 237-50 (2008); Mark
S. Kende, The South African Constitutional Court's Construction of Socio-Economic
Rights: A Response to Critics, 19 CONN. J. INT'L L. 617, 617 (2004); Mark S. Kende, The
South African Constitutional Court's Embrace of Socio-Economic Rights: A
Comparative Perspective, 6 CHAP. L. REV. 137, 139-40 (2003); Brian Ray, Policentrism,
Political Mobilization and the Promise of Socioeconomic Rights (2008),
http://works.bepress.com/brian_ray/l.

109. See Erwin Chemerinsky, Under the Bridges of Paris: Economic Liberties
Should Not Be Just for the Rich, 6 CHAP. L. REV. 31, 33 (2003).

110. See Roger P. Alford, Four Mistakes in the Debate on "Outsourcing Authority,"
69 ALB. L. REV. 653, 680 (2006); Symposium, "Outsourcing Authority?" Citation To
Foreign Court Precedent In Domestic Jurisprudence, 69 ALB. L. REV. 645 (2006)
(including contributions by Roger P. Alford, John S. Baker, Jr., Vincent Martin
Bonventre, Mark Wendell DeLaquil, Saby Ghoshray, Susan L. Karamanian, Ken I.
Kersch, John 0. McGinnis, Mark Tushnet, and Lawrence R. Walders).

111. See sources cited supra note 93.
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law also points toward constitutional concern with aspects of
distributive justice. So, for example, I have previously argued that
the resort to so-called compelling interests to override constitutional
text implied recognition of fundamental rights, including some
economic ones. 112 Although the turn to textualism suggests a detour
around that logic, I also argued that similar unacknowledged values
dominate apparently textual analysis.113 And many commentators
have argued that the Court's handling of the state action issue is
logically unsupportable, with the consequence that government bears
some responsibilities, economic ones included, that it has been
unwilling to shoulder. 114

There is also historical support for an inference of concern for
distributive justice from the protection of the democratic system.
Indeed, the Founders themselves made the connection that the
survival of a republican government depended on a republican
population, 115 including the dispersal of property so that most of the
population would have a stake in the society.116 Egalitarian currents
were strong in the colonies and young republic.117 Republican
principles were understood to imply a greater concern for the general

112. Stephen E. Gottlieb, Introduction: Overriding Public Values, in PUBLIC VALUES
IN CONSTITUTIONAL LAw 1, 10 (Stephen E. Gottlieb ed., 1993); Stephen E. Gottlieb,
Compelling Governmental Interests: An Essential But Unanalyzed Term in
Constitutional Adjudication, 68 B.U. L. REV. 917, 919-20 (1988).

113. See Gottlieb, supra note 14, at 833-37.
114. See LAURENCE H. TRIBE, AMERICAN CONSTITUTIONAL LAw, 1688-1720 (2d ed.

1988); Paul Brest, State Action and Liberal Theory: A Casenote on Flagg Brothers v.
Brooks, 130 U. PA. L. REV. 1296 (1982); see also Symposium on the State Action
Doctrine, 10 CONSTITUTIONAL COMMENT. 309-441 (1993). Rehnquist himself
recognized the problem in Flagg Brothers, Inc. v. Brooks, 436 U.S. 149, 165 (1978), but
preferred to define state action as government decisions that require the
unconstitutional result. Id. at 164. Justice White, writing for the Court in Lugar v.
Edmondson Oil Co., 457 U.S. 922, 933 (1982), corrected Flagg Brothers, making it
clear that the state bore responsibility for its statutes and redefining state action. Id.
at 937. But whether Lugar will eventually bear fruit in the kinds of cases the doctrine
has been used to exclude state responsibility remains to be seen. The roots of the
problem are stated in WESLEY N. HOHFELD, FUNDAMENTAL LEGAL CONCEPTIONS AS
APPLIED IN JUDICIAL REASONING 35-50, 97-99 (Walter Wheeler Cook ed., 1919). For an
excellent brief explanation of Hohfeld's categories and their implications for the extent
of responsibility, see James L. Kainen, Nineteenth Century Interpretations of the
Contract Clause: The Transformation from Vested to Substantive Rights Against the
State, 31 BUFF. L. REV. 438-40 (1982).
115. See Onuf, supra note 96.
116. Gouverneur Morris made the point negatively, that those without property

would vote their employers' wishes. See 2 THE RECORDS OF THE FEDERAL CONVENTION
OF 1787, supra note 80, at 202-03; DONALD S. LUTZ, POPULAR CONSENT AND POPULAR
CONTROL: WHIG POLITICAL THEORY IN THE EARLY STATE CONSTITUTIONS (1980).

117. See GORDON S. WOOD, THE RADICALISM OF THE AMERICAN REVOLUTION (1992);
WOOD, supra note 94; LUTZ, supra note 116.
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than merely private welfare.118 Both the Preamble and the first
clause of Article I, Section 8 state the commitment to the general
welfare. And it was reflected in judicial dislike of monopolies, as in
Chief Justice Taney's opinion in Charles R. Bridge v. Warren
Bridge. 119

Although the law and economics movement has reinterpreted
welfare in laissez faire terms as the simple aggregate of private
wealth, that standard is both controversial among economists and at
variance with founding era understanding. 120 The utilitarians
originated the description of the market at around the time of the
American founding, and for them, those with the least had a greater,
not a lesser, value in their understanding of utility. 121 Utilitarianism
is subject to well-known difficulties of both justice and interpretation,
but is distributive in a way that simple aggregates or gross measures
are not, and it considers non-monetary issues as well. 122

The text of the Constitution protects socio-economic rights via
due process of law,123 rights to contract 124 and compensation, 125 and
an injunction against state bills of credit, 126 but is devoid of a precise
statement of either what is prohibited or what might be required or
encouraged. They are now treated as self-referential rights, although
we know they were contemporaneously limited by general welfare
concerns. 127

Crucial here, however, is the empirical link rather than the
logical and philosophic claims about distributive justice. The political
science speaks most strongly about this connection between

118. See WILLIAM J. NOVAK, INTELLECTUAL ORIGINS OF THE STATE POLICE POWER:
THE COMMON LAW VISION OF A WELL-REGULATED SOCIETY 47-50, 83, 90-91, 100
(1989).
119. Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837). But see

Williamson v. Lee Optical of Okla., Inc., 348 U.S. 483, reh'g denied, 349 U.S. 925
(1955) (holding of Warren Court decision permitting state legislature to protect
ophthalmologists and optometrists from opticians); New State Ice Co. v. Liebman, 285
U.S. 262 (1932) (holding of Hughes Court decision striking down state legislation
protecting licensed ice companies from competition).

120. JULES L. COLEMAN, MARKETS, MORALS AND THE LAW 95-132 (1988).
121. Id. For a discussion of different types of utilitarian thinking, see Robin West,

The Other Utilitarians, in ANALYZING LAW: NEW ESSAYS IN LEGAL THEORY 197, 197-
222 (Brian Bix ed., 1998).

122. COLEMAN, supra note 120; see also Oppenheimer & Frohlich, supra note 76, at
93, 98-103 (discussing distributive justice).
123. U.S. CONST. amends. V, XIV, § 1.
124. Id. art. I, § 10, cl. 1.
125. Id. amend. V.
126. Id. art. I, § 10, cl. 1.
127. See, e.g., NOVAK, supra note 118, at 47-50, 83, 90-91, 100; Steven Boyd, The

Contract Clause and the Evolution of American Federalism, 1789-1815, 44 WM. &
MARY Q. 529 (1987).
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democracy and economics. In effect, the political science has partly
reversed Justice Stone's insight: it is the distribution of wealth that
protects democracy, instead of democracy which protects beleaguered
groups. Justice Stone, in Carolene Products, may have been too broad
in his philosophical claims and in the mechanisms he identified, but
may have gotten it empirically right nonetheless. In addition to
philosophical and moral objections to the prejudices outlined in
paragraph three and other similar ones, democracies depend on a
healthy dose of egalitarianism, mutual concern, respect, and
tolerance. 128

VI. DID THE CONSTITUTION ENSHRINE AN ECONOMIC SYSTEM?

Any implication of economic consequences must wrestle with the
ghost of Lochner v. New York. 129 The Lochner Court thought that any
transfer or redistribution played class against class or labor against
management and was therefore impermissible. For that Court, the
state had to be neutral among inhabitants. But modern political
science sees the risk not in philosophical terms, but in terms of the
actual distribution of wealth in the society: class war is the
consequences of extremes rather than communal responsibility.

The Constitution does not enshrine any particular economic
order. It was written in a mercantilist era just eleven years after
Adam Smith published Wealth of Nations. Several of the Founders
were actively involved in thinking through the economic policies the
new nation should pursue. They made no effort to convince the
Convention what those should be, and even the proposal to authorize
a national bank was defeated. 130 The original nation coexisted with
feudalism in the South and mercantilism and nascent capitalism in
other regions. 131

128. See CHUA, supra note 15 (describing the relationship between tolerance and
the survival of empires); JOHN RAWLS, A THEORY OF JUSTICE (rev. ed. 1999) (asserting
the significance of mutual concern and respect for a successful polity); Gibson, supra
note 10, at 342, 348-50 (describing the implications of polling results for the
consequences of intolerance); Stephen E. Gottlieb, Election Reform and Democratic
Objectives-Match or Mismatch?, 9 YALE L. & POL'Y REV. 205, 231-34 (1991) (discussing
the relation between tolerance and democracy).

129. 198 U.S. 45 (1905).
130. See 2 THE RECORDS OF THE FEDERAL CONVENTION OF 1787, supra note 80, at

615-16.
131. See Louis HARTZ, ECONOMIC POLICY AND DEMOCRATIC THOUGHT:

PENNSYLVANIA 1776-1860 (1968) (examining the shift from mercantilist thought and
policy to laissez-faire capitalist over a period of eighty-four years). An example of the
pluralism of American economic theory is described by George F. Carpinello, State
Protective Legislation and Nonresident Corporations: The Privileges and Immunities
Clause as a Treaty of Nondiscrimination, 73 IOWA L. REV. 351, 387-400 (1988), in
connection with changing treatment of corporations over the course of the nineteenth
century.
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Economic issues, however, are no strangers to constitutional law.
Justices Taney and Story clashed over different theories of economic
prosperity.132 In the pre-1937 era, the Court turned to economic
theories to inform its notion of reasonableness under the due process
and other clauses.133 Famously attacked by Justice Holmes in
Lochner v. New York,134 economic theories have seemed illegitimate
after 1937. The Court denied the legitimacy of economic claims in the
education135 and welfare cases, among others. 136 More recently still,
the Court has treated a variety of statutory claims as if the Court
itself were entitled to have an economic policy. 137

Justice Scalia attacked economic claims before joining the
Court,138 but has famously supported conservative versions of
economic rights since joining the Court.139 Other conservative
commentators have also urged a conservative and activist assertion
of economic rights. 140

One could respond that the Court has no business having its own
economic policy. Those are for the executive and legislative branches,
the Federal Reserve, and other specialty agencies. But a stronger
response is that, for the preservation of our democracy, the
Constitution requires the Court to consider the impact of its decisions
on the distribution of wealth as part of its approach to the
interpretation of statutory as well as constitutional issues. 141

132. Charles River Bridge v. Warren Bridge, 36 U.S. (11 Pet.) 420 (1837).
133. E.g., Lochner v. New York, 198 U.S. 45 (1905).
134. Id. at 75-76 (Holmes, J., dissenting).
135. See, e.g., San Antonio Indep. Sch. Dist. v. Rodriguez, 411 U.S. 1, 32-33 (1973).
136. See, e.g., Dandridge v. Williams, 397 U.S. 471, reh'g denied, 398 U.S. 914

(1970) (finding no right to welfare grant).
137. See supra text accompanying notes 52-60.
138. Antonin Scalia, Economic Affairs as Human Affairs, 4 CATO J. 703, 706-09

(1985).
139. Perhaps the most extreme examples were Brown v. Legal Foundation of

Washington, 538 U.S. 216, 242-43 (2003) (Scalia, J., dissenting) (arguing that an
appropriation of a fund created to collect interest on individual escrow accounts too
small to generate interest to individual owners of the principal was a taking despite
the lack of measurable damages), and Phillips v. Washington Legal Foundation, 524
U.S. 156, 172 (1998) (finding a taking in the same situation and remanding for
calculation of damages).

140. EPSTEIN, supra note 106 (asserting the unconstitutionality of regulation and
taxation which does not provide equivalent resources for the individuals or entities
regulated or taxed); see also Peter Boettke & J. Robert Subrick, Rule of Law,
Development, and Human Capabilities, 10 SUP. CT. ECON. REV. 109, 113, 126 (2003)
(objecting to public welfare based standards and defending protections for property);
Todd J. Zywicki, The Rule of Law, Freedom, and Prosperity, 10 SUP. CT. ECON. REV. 1,
20-21 (2003) (treating public welfare as outside the bounds of the rule of law because
not neutral).

141. This suggests an aspect of the body of thought contemporary to the founding
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That response will seem somewhat "political" in the eyes of
some. But a constitutional and democratic system cannot be without
commitment to basic values. The U.S. Constitution includes equality
and due process, 142 a variety of economic and non-economic
prohibitions, 143 and the explicit constitutional rejection of
aristocracy. 144 Some forms of social and economic organization are
outside the boundaries for a free and democratic people.

The findings of political science on the connection between
economic justice and political democracy therefore challenge
constitutional law to reconsider its commitments and the zone in
which it is neutral on principle. 145 There is a range of policies and
systems of social and economic organization that fit comfortably
within the constitutional framework, and the democratic system
confers on the people and their representatives the right and ability
to choose. The range, however, is not without boundaries. If the belief
that some have the right to amass whatever property or fortunes
they can, regardless of the impact on everyone else, conflicts with the
requisites of the survival of a democratic system of government, it
may be that the philosophy should yield to the democratic system.
Indeed, that has been the historic conclusion of Americans as applied
to other deeply hierarchical societies. 146

now known as "civic republican." See Novak, supra note 118. Republican thought is
notoriously indeterminate on many issues. But modern social science is consistent
with a significant strand of republican thought and points toward it not for historical
but for scientific reasons coupled with democratic purposes.

142. See U.S. CONST. amends. V, XIV, § 1.
143. E.g., U.S. CONST. art. I, § 9; id. amends. I-IX, XIII-XV (structuring the extent of

control over individuals and slavery, between the president and Congress, and
between the federal government and the states, as political-they limit power and
therefore shape the type of republic we can constitutionally be).

144. U.S. CONST. art. I, § 9, cl. 8; id. § 10, cl. 1.
145. Herbert Wechsler, Toward Neutral Principles of Constitutional Law, 73 HARV.

L. REV. 1, 33 (1959).
146. For a sampling of the vast literature on land reform, see Catherine M. Coles,

Land Reform for Post-Apartheid South Africa, 20 B.C. ENVTL. AFF. L. REV. 699 (1993);
James Thuo Gathii, Good Governance as a Counter Insurgency Agenda to Oppositional
and Transformative Social Projects in International Law, 5 BUFF. HuM. RTS. L. REV.
107 (1999); James Thuo Gathii, Neoliberalism, Colonialism and International
Governance: Decentering the International Law of Governmental Legitimacy, 98 MICH.
L. REV. 1996 (2000); Tim Hanstad, Designing Land Registration Systems for
Developing Countries, 13 AM. U. INT'L L. REV. 647 (1998); Lauren G. Robinson,
Rationales for Rural Land Redistribution in South Africa, 23 BROOK. J. INT'L L. 465
(1997); Judith Wise, Hunger and Thieves: Anticipating the Impact of WTO Subsidies
Reform on Land and Survival in Brazil, 31 AM. INDIAN L. REV. 531 (2007); see also
Elmer Plischke, Book Review, 75 AM. J. INT'L. L. 409, 411 (1981) (noting the
publication of American documents on land reform). For a South African perspective
on some of these problems, see P.J. Badenhorst, J.M. Pienaar, & H. Mostert,
SILBERBERG & SCHOEMAN'S THE LAW OF PROPERTY (Durban, S.A., LexisNexis
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If modern political science is correct, then, Holmes was only
partly right in Lochner.147 The Constitution does not enshrine Mr.
Spencer's Social Statics, it forbids it.

For virtually all students of the birth and demise of democracy in
the twentieth century, the distribution of wealth is crucial.148 Their
differences are largely in their explanations of this relationship.
Collectively, their work cannot be assumed away as so much
irrelevant political science. Those who have been studying the rise
and breakdown of democracy for decades are pointing at the
fundamentals for the survival of democracy. We can ignore their
work only if we disclaim fidelity to democracy itself.

The proper constitutional response is a major, and difficult,
study in itself. But we may not have the luxury to ignore it.

VII. A JUDICIAL ROLE FOR THE AMERICAN REPUBLIC

The finding about the relationship between what the Founders
would have called republican equality and the survival of the
republic they created takes us back to the question of interpretation
in a different guise. Two well-known problems with judicial
enforcement of so-called "positive rights," or more properly with
rights that have large financial implications, are the problems of
definition and enforceability,149 and those problems make judicial
actions overriding other branches more questionable. So here, the
problems are whether enforcement of norms of republican
government and republican equality require overriding other
branches and whether the task is too large or ambiguous.

There is a tendency to impose all tasks on courts and a tendency
of courts to undertake too much.150 That tendency needs to be
resisted. Nevertheless, protection of democratic government and
republican equality does not necessarily involve overriding injunctive
action. One approach is actually quite traditional in this country-
the use of powerful standards in interstitial ways. So the Supreme
Court used natural law in its formative years under Chief Justice
Marshall.151 Natural law was not used to override provisions of

Butterworths 5th ed. 2006); Hanri Mostert, The Distinction Between Deprivations and
Expropriations and the Future of the 'Doctrine' of Constructive Expropriation in South
Africa, 19 S. AFR. J. HUM. RTS. 567 (2003); HANRI MOSTERT, THE PROBLEM WITH THE
INTERFERENCE PARAMETER OF PRIVATE PROPERTY (forthcoming).

147. Lochner v. New York, 198 U.S. 45, 75 (1905) (Holmes, J., dissenting).
148. See supra text accompanying notes 15-50.
149. See JAMES S. FISHKIN, THE LIMITS OF OBLIGATION 153-71 (1982) (describing

the quantity problem).
150. Samuel Issacharoff, Democracy and Collective Decision Making, 6 INVL J.

CONST. L. 231 (2008).
151. The Antelope, 23 U.S. (10 Wheat.) 66 (1825).

2009]



RUTGERS LAWREVIEW

positive law, but to supplement them in cases not fully determined by
positive law.

In a similar, but perhaps slightly stronger mode, the Court
might protect democratic government and republican society by
incorporating those values in the way it interprets ambiguous and
previously undecided terms in statutes and the common law.152 A
still more muscular approach that nevertheless does not require
overruling the legislature would extend contract-of-adhesion type
doctrine to statutes. 153 Under that approach, the Court would read
statutes in ways most favorable to the least protected. Adhesion
doctrine has been sufficiently cabined so that it is rarely effective. 154

But it could serve a function.
As several scholars have recently pointed out, there are also

examples drawn from the constitutional practice of foreign courts of
taking actions that are nevertheless subordinate to the commands of
positive legislation, in the form of what have been called "weak
rights" and weak modes of enforcement. 155 So courts might announce
that the legislature has not satisfied its constitutional obligations
without deciding how that should be done. That approach bears some
similarities to declaratory judgments.156 To some extent, American
courts have already been announcing the unconstitutionality of
governmental action in desegregation and reapportionment cases,
where they have, at least initially, left it to the legislatures to devise
a constitutionally satisfactory plan. 157 American courts have followed

152. See, e.g., Watters v. Wachovia Bank, N.A., 550 U.S. 1, 13-15 (2007) (affirming
reversal of a long-standing interpretation of federal banking law to exclude state
regulation of usurious rates); Circuit City Stores, Inc. v. Adams, 532 U.S. 105, 109
(2001) (reinterpreting a 1925 statute to favor arbitration over employee rights).
153. See Ethan J. Leib, The Perpetual Anxiety of Living Constitutionalism, 24

CONSTITUTIONAL COMMENT. 353, 365-68 (2007) (applying the idea to constitutions);
Todd D. Rakoff, Contracts of Adhesion: An Essay in Reconstruction, 96 HARv. L. REV.
1173, 1176-97 (1983) (discussing some of the problems with contracts of adhesion);
Sierra David Sterkin, Challenging Adhesion Contracts in California: A Consumer's
Guide, 34 GOLDEN GATE U. L. REV. 285, 319-23 (2004) (examining whether the concept
helps the consumer).

154. "Clickwrap" internet sales, shrinkwrap in-store sales, and other types of
common commercial agreements, coupled with a generation of conservative jurists, has
resulted in a strong push back against lenity for those who agree to contracts of
adhesion, numerous controversial opinions, and competing proposals for uniform laws.
See, e.g., Specht v. Netscape Commc'ns. Corp., 306 F.3d 17 (2d Cir. 2002); Hill v.
Gateway 2000, Inc., 105 F.3d 1147 (7th Cir. 1997); ProCD, Inc. v. Zeidenberg, 86 F.3d
1447 (7th Cir. 1996); Brower v. Gateway 2000, Inc., 676 N.Y.S.2d 569 (App. Div. 1998).

155. TUSHNET, supra note 108, at 18-41 (2008) (canvassing a number of foreign
jurisdictions that have asserted important values without claiming them as trumps
which require overturning positive law).

156. See 28 U.S.C. §§ 2201-02 (2006).
157. See Reynolds v. Sims, 377 U.S. 533, 587 (1964) (approving action by District
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those judgments with the threat of judicially constructed plans.
Foreign courts have instead followed with much more limited orders,
like refusing to order removal of squatters where the government
had not made adequate provision for housing. 158

Courts also serve an ideological function, reminding all of the
principles by which we need to abide. 159 They signal what is and is
not acceptable. Courts educate. And their educational function is not
entirely dependent on coercive orders, much as Chief Justice
Marshall's attack on Jefferson was possible precisely because
Marshall did not try to coerce the Administration into commissioning
Marbury. 160

Such interstitial, interpretive, and declaratory tools can lead to
specific choices among the many ways of protecting democracy. They
are designed to address judicial restraint by narrowing the occasions
for intervention and limiting the force of judicial orders. Interstitial
and interpretive canons can be powerful, as Justice Cardozo and
other great jurists have repeatedly shown.161 Nevertheless, if
judgments are too narrow and limited, they may not accomplish
anything, and if judgments accomplish something, they need to be
justified. The fact that the Court can act without violating legislative
commands responds to Bickel's countermajoritarian difficulty,162 but
does not respond fully to Justice Scalia's objections against judicial
overreaching163 by supplying adequate standards164 and proper

Court in reapportionment case in "deferring a ... final injunction in order to give the ...
legislature an opportunity to act effectively"); Brown v. Bd. of Educ. (Brown I1), 349
U.S. 294, 301 (1955) (requiring school desegregation "with all deliberate speed").

158. See Ahmedabad Mun. Corp. v. Nawab Khan Gulab Khan & Ors., (1997) 11
S.C.C 121 (India 1996). Gov't v. Grootboom, 2000 (11) BCLR 1169 (CC) (S. Afr.) limited
itself to a declaratory judgment that the government had not satisfied its obligations.

159. The Court's ideological function is explored in SANFORD LEVINSON,
CONSTITUTIONAL FAITH 16-17 (1988).

160. Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803).
161. See Jacob & Youngs, Inc. v. Kent, 230 N.Y. 239, 242 (1921) (describing his

approach to the interpretation of contracts); BENJAMIN N. CARDOZO, THE NATURE OF
THE JUDICIAL PROCESS 66, 142, 150 (1922) (describing his view that public welfare
should be the basis of interpretation).

162. One of the major sources of the modern critique has been ALEXANDER BICKEL,
THE LEAST DANGEROUS BRANCH: THE SUPREME COURT AT THE BAR OF POLITICS (1962),
a book-long attack on judicial activism. For his statement of the "counter-majoritarian
difficulty," see id. at 16. Bickel was a clerk to Justice Frankfurter, himself a major
advocate of judicial restraint in an earlier generation. The author should add that he
was a student of Bickel, but also of Alpheus Mason, himself a prot6g6 of Louis
Brandeis and a lifelong advocate of the values expressed in Carolene Products.

163. ANTONIN SCALIA, Common-Law Courts in a Civil-Law System: The Role of
United States Federal Courts in Interpreting the Constitution and Laws, in A MATTER
OF INTERPRETATION: FEDERAL COURTS AND THE LAW 3, 3-48 (Amy Gutmann ed., 1997).

164. Baker v. Carr, 369 U.S. 186, 217 (1962).
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limits165 to cabin the exercise of judgment.166 His objections to
unconstrained judges do not go away by eliminating some
countermajoritarian remedies. The absence of explicit text counsels
against judicial activism, against any judge made economic regime or
institutional management, and in favor of judicial restraint.

The ambiguity is evident in the many ways to accomplish a
republican and egalitarian society capable of maintaining a republic,
whether, for example, by safety net, transfer payments, services, or
regulation. And there is little constitutional guidance regarding the
choices to be made. Indeed, the definitional problem may be much
larger in the economic area than in the definition of democracy that
Justices Scalia and Thomas thought inherently contested and
judicially undefinable. 167

Still, the courts are addressing a multitude of economic issues as
if it were the courts' job to skew the law to avoid distributing
benefits. And that cannot be right. 168 Inevitably, judges impose their
own philosophy on the law. If judges, all judges, impose their will on
the law as both Justices Scalia and Rehnquist recognized,169 then
should we not cabin their discretion, as Justice Scalia constantly
demands, but in the direction of republican equality?

VIII. DOES IT MATTER?

Whether any of this matters will depend, as all law does, on the
people making the decisions. But certainly it can matter and, I have
been arguing, it should.

Some of the suggested techniques imply stating large principles
without making detailed orders. Large changes need legislative
collaboration. Courts make large differences when they make it
possible to break legislative deadlocks, goad legislatures into action,
contribute to the definition of political symbols, or, in the opposite

165. Since all principles extended to the limit of their logic become unjust, JAMES S.
FISHKIN, TYRANNY AND LEGITIMACY: A CRITIQUE OF POLITICAL THEORIES (1979), we
are more realistically confronted with the specification of limits or grounds for
judgment. Legal principles are often attacked for evils created by overextension, but
the point proves too much because it is universal. The problem is how sticky or
slippery the slope will be.

166. Plainly all constitutional decision making depends on judgment. See, e.g., Karl
N. Llewellyn, Remarks on the Theory of Appellate Decision and The Rules or Canons
About How Statutes are to be Construed, 3 VAND. L. REV. 395 (1950). My colleagues
and I explored this issue in several different ways in STEPHEN E. GOTTLIEB, BRIAN H.
BIX, TIMOTHY D. LYTTON & ROBIN L. WEST, JURISPRUDENCE, CASES AND MATERIALS:
AN INTRODUCTION TO THE PHILOSOPHY OF LAW AND ITS APPLICATIONS 560-91, 724-59,
799-844 (2d ed. 2006).

167. See Holder v. Hall, 512 U.S. 874, 896-903 (1994) (Thomas, J., concurring).
168. See Isaacharoff, supra note 150, at 265.
169. Republican Party v. White, 536 U.S. 765, 777-78 (2002).
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direction, create a backlash. 170
Other changes that are more within the grasp of courts make

fewer demands on the government and on taxpayers, but
nevertheless change law in ways that make it less likely for ordinary
taxpayers to find themselves suddenly hurtling down the rabbit
hole.171 Courts are a critical part of the web of regulation that create
a reliable climate for investment and moderate the vortex created by
practices that deceive and plunder segments of the population.172
Those rulings can make a significant difference for portions of the
population. Sometimes wide-scale practices enforced by private law
remedies threaten general harm to the society at large.173 And all of
those benefits help to protect, not only the individual's and society's
economic interests, but also the future of democratic government.

There is no simple assessment about how much the courts can
accomplish. But courts matter. They can play their part in protecting
republican government.

170. See David Schultz & Stephen E. Gottlieb, Legal Functionalism and Social
Change: A Reassessment of Rosenberg's The Hollow Hope, in LEVERAGING THE LAW:
USING THE COURTS TO ACHIEVE SOCIAL CHANGE 169, 169-213 (David A. Schultz ed.,
1998).

171. Watters v. Wachovia Bank, N.A., 550 U.S. 1 (2007) (preempting state usury
laws by altering a long-standing interpretation of federal banking law).

172. Id.
173. See, e.g., Home Bldg. & Loan Ass'n v. Blaisdell, 290 U.S. 398 (1934) (sustaining

a mortgage moratorium law).
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