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ABSTRACT

The March 2023 failure of SVB Financial Group, parent of
Silicon Valley Bank ("SVB"), becomes the second-largest bank
failure in American history. Subsequent congressional hearings
point to poor investment decisions and risk control on the part of
management and ineffective regulatory supervision. During the
past decade, many U.S. regional banks "gorg[ed] on commercial
real-estate loans and related investments in big cities . . . . With
the commercial real-estate market now in meltdown, those
trillions of dollars in loans and investments are a looming threat
for the banking industry-and potentially the broader economy."
By September 2023, The Wall Street Journal reported that
"[b[anks' exposure is even bigger than commonly reported. The
banks are in danger of setting off a doom-loop scenario where
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losses on the loans trigger banks to cut lending, which leads to
further drops in property prices and yet more losses."

Vice Chancellor Laster's first McDonald's opinion got a lot of
attention for extending the Caremark doctrine to cover officers.
But there usually won't be demand futility for officers (directors
can be trusted to decide whether to sue them), and Vice
Chancellor Laster later dismissed the officer claim against a
McDonald's officer on that basis. However, one place where
officer claims really do become likely, though, is in bankruptcy.
SVB's parent company, incorporated in Delaware, has already
filed for bankruptcy. Importantly to the Caremark claim context,
banks face myriad mission critical risks.
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OVERVIEW

The March 2023 failure of SVB Financial Group, parent of Silicon
Valley Bank ("SVB"), becomes the second-largest bank failure in
American history. Subsequent congressional hearings point to poor
investment decisions and risk control on the part of management and
ineffective regulatory supervision. During the past decade, many U.S.
regional banks "gorg[ed] on commercial real-estate loans and related
investments in big cities . . . . With the commercial real-estate market
now in meltdown, those trillions of dollars in loans and investments are
a looming threat for the banking industry-and potentially the broader
economy." 1 By September 2023, The Wall Street Journal reported that
"[b]anks' exposure is even bigger than commonly reported. The banks are
in danger of setting off a doom-loop scenario where losses on the loans
trigger banks to cut lending, which leads to further drops in property
prices and yet more losses." 2

Vice Chancellor Laster's first McDonald's opinion got a lot of
attention for extending the Caremark doctrine to cover officers. But
usually, there will not be demand futility for officers (Delaware law
trusts directors to decide whether to sue them), and Vice Chancellor
Laster later dismissed the officer claim against a McDonald's officer on
that basis. However, one place where officer claims really do become
likely is in bankruptcy. SVB's parent company, incorporated in
Delaware, has already filed for bankruptcy. Recent decisions sustaining
Caremark claims emphasize the importance of the relevant risk being
"mission critical." Banks face a myriad of mission critical risks.

This Article proceeds in five parts. In Part I, we discuss the failure of
SVB.3 In Part II, we examine regulatory changes proposed by the Biden
administration. 4 In Part III, we cover the recent invigoration of the
Caremark doctrine in Delaware courts, including important
developments in 2023.5 In Part IV, we extend our analysis to consider the
potential for personal liability of bank and bank holding company officers
and directors.6 In Part V, we conclude. 7

1. Shane Shifflett & Konrad Putzier, Real-Estate Doom Loop Threatens America's
Banks, WALL ST. J., (Sept. 6, 2023, 8:07 AM), https://www.wsj.com/real-estate/commercial-
real-estate-regional-banks-9f8f591d.

2. Id.
3. Infra Part I.
4. Infra Part II.
5. Infra Part III.
6. Infra Part IV.
7. Infra Part V.
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I. THE FAILURE OF SILICON VALLEY BANK

SVB failed because the bank's management did not effectively
manage its interest rate and liquidity risk, and the bank then
suffered a devastating and unexpected run by its uninsured
depositors in a period of less than [twenty-four] hours. SVB's
failure demands a thorough review of what happened, including
the Federal Reserve's oversight of the bank. I am committed to
ensuring that the Federal Reserve fully accounts for any
supervisory or regulatory failings, and that we fully address what
went wrong.8

On Friday March 10, 2023, the Federal Deposit Insurance
Corporation ("FDIC") announced, "Silicon Valley Bank, Santa Clara,
California, was closed today by the California Department of Financial
Protection and Innovation, which appointed the [FDIC] as receiver." 9

Thus, the failure of this "[forty]-year-old institution based in Santa Clara,
Calif[ornia] ... [becomes] the second-largest [to fail] in U.S. history, and
the largest since the financial crisis of 2008."10

A. History and Importance of Silicon Valley Bank

Located in the technology hub of the San Francisco Bay area, San
Jose and Santa Clara, for many years Silicon Valley Bancshares
maintained a close relationship with the institutional venture capital
community. In its annual report for the period ending December 31,
1998, Silicon Valley Bancshares described itself as "a California
corporation and bank holding company that was incorporated on April
23, 1982. The Company's principal subsidiary is Silicon Valley Bank (the
'Bank'), a wholly owned subsidiary of the Company that was organized
and incorporated as a California banking corporation on October 17,

8. Recent Bank Failures and the Federal Regulatory Response: Supervision Board of
Governors of the Federal Reserve System Before the Comm. on Banking, Housing, and
Urban Affs., 118th Cong. 1 (2023) [hereinafter Barr Testimony] (statement of Michael S.
Barr, Vice Chair for Supervision Bd. of Governors of the Fed. Rsrv. Sys.).

9. Press Release, FDIC, FDIC Creates a Deposit Insurance National Bank of Santa
Clara to Protect Insured Depositors of Silicon Valley Bank (Mar. 10, 2023),
https://www.fdic.gov/news/press-releases/2023/pr23016.html#.

10. Emily Flitter & Rob Copeland, U.S. Takes Over Crucial Lender in Tech World, N.Y.
TIMES (Mar. 14, 2023), https://www.nytimes.com/2023/03/10/business/silicon-valley-bank-
stockhtml.



2024] FINANCIAL INFORMATION D&O LIABILITY 453

1983."11 As will become important about forty years later, "[t]he Bank is
a member of the Federal Reserve System and its deposits are insured by
the Bank Insurance Fund (the 'BIF'), as administered by the [FDIC]."12
In terms of business overview, during the early years Silicon Valley
Bancshares stated that, "[t]he Bank serves emerging growth and middle-
market companies in targeted niches, focusing on the technology and life
sciences industries, while also identifying and capitalizing on
opportunities to serve companies in other industries whose financial
services needs are underserved."13 By the year 1999, SVB served:

[C]lients across the nation through branches and/or loan offices
located in Arizona, California, Colorado, Georgia, Illinois,
Maryland, Massachusetts, Oregon, Texas, and Washington.
Since 1994, the Bank has refined a niche strategy based on
identifying and capitalizing on market niches whose financial
services needs are underserved. By dedicating resources within
these niches, the Bank [sought] to provide the highest level of
expertise and quality service to its clients.1 4

Understanding this unique client base of technology and life sciences
companies is key to understanding SVB's ultimate demise, about forty
years later. During 1999, SVB reported, "[t]he Bank's technology and life
sciences niche focuses on serving companies within a variety of
technology and life sciences industries and markets across the nation." 15
At that time, and for many years thereafter, SVB's customers were
"generally liquid, net providers of funds to the Bank, and often [had] low
utilization of their credit facilities. Lending to this niche [was] typically
related to working capital lines of credit, equipment financing, asset
acquisition loans, and bridge financing." 16 SVB described its life sciences
and technology practice at that time as follows:

The Communications and Online Services practice serves
companies in the networking, telecommunications and online
services industries. The networking industry includes companies
supplying the equipment and services that facilitate distributed

11. Silicon Valley Bancshares, Annual Report (Form 10-K) (Mar. 19, 1999),
https://dl8rn0p25nwr6d.cloudfront.net/CIK-0000719739/50318344-2056-4894-b268-
d9b7831a1884.pdf.

12. Id.
13. Id.
14. Id.
15. Id.
16. Id.
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enterprise networks such as local and wide area networks. The
telecommunications industry encompasses the suppliers of
equipment and services to companies and consumers for the
transmission of voice, data and video. Companies included in the
online services industry supply access, content, services, and
support to individuals and businesses participating on the
Internet, or in other online activities.

The Computers and Peripherals practice focuses on companies
that are engaged in the support and manufacturing of computers,
electronic components and related peripheral products. Specific
markets these companies serve include personal computers,
specialty computer systems, add-in boards, printers, storage
devices, networking equipment, and contract manufacturing.

The Semiconductors practice serves companies involved in the
design, manufacturing and marketing of integrated circuits. This
includes companies involved in the manufacturing of
semiconductor production equipment and semiconductors,
testing and related services, electronic parts wholesaling,
computer-aided design, and computer-aided manufacturing.

The Software practice consists largely of companies specializing
in the design of integrated computer systems, computer
programming services, and the development and marketing of
commercial and industrial applications as well as prepackaged
software.

The Life Sciences practices serve companies in the biotechnology,
medical devices and health care services industries. The
biotechnology industry includes companies involved in research
and development of therapeutics and diagnostics for the medical
and pharmaceuticals industries. The medical devices industry
encompasses companies involved in the design, manufacturing
and distribution of surgical instruments and medical equipment.
Companies included in the health care services industry deal
with patients, either in a primary care or secondary care role.

In addition to the industry-related practices discussed above, the
Bank has three other practices that provide commercial lending
and other financial products and services to clients associated
with the technology and life sciences industries. The Pacific Rim
practice serves technology and life sciences companies that
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receive equity funding from Asian (or Asian-based) venture
capital sources, while the Venture Capital practice provides
venture capital firms with financing and other specialized
products and services. Lastly, the Emerging Technologies
practice, which was established in 1997, primarily targets non-
venture-backed technology financial relationships in Northern
California, with a primary focus on the software industry.17

In 1999, Silicon Valley Bancshares reincorporated in Delaware as
SVB Financial Group. 18 Its status as a Delaware corporation that owned
a California bank will be relevant to the later analysis of the potential
application of the Caremark doctrine.

B. SVB Fails

In his testimony before the U.S. Senate Committee on Banking,
Housing, and Urban Affairs, Federal Reserve Vice Chair for Supervision
Michael S. Barr stated, "[t]o begin, SVB's failure is a textbook case of
mismanagement. The bank had a concentrated business model, serving
the technology and venture capital sector. It also grew exceedingly
quickly, tripling in asset size between 2019 and 2022."19 Mr. Barr
observed:

During the early phase of the pandemic, and with the tech sector
booming, SVB saw significant deposit growth. The bank invested
the proceeds of these deposits in longer-term securities, to boost
yield and increase its profits. However, the bank did not
effectively manage the interest rate risk of those securities or
develop effective interest rate risk measurement tools, models,
and metrics.

At the same time, the bank failed to manage the risks of its
liabilities. These liabilities were largely composed of deposits
from venture capital firms and the tech sector, which were highly
concentrated and could be volatile. Because these companies
generally do not have operating revenue, they keep large
balances in banks in the form of cash deposits, to make payroll
and pay operating expenses. These depositors were connected by

17. Id.
18. SVB Fin. Grp., Annual Report (Form 10-K) (Feb. 24, 2023),

https://dl8rn0p25nwr6d.cloudfront.net/CIK-0000719739/f36fc4d7-9459-41d7-9e3d-
2c468971b386.pdf.

19. Barr Testimony, supra note 8, at 2.
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a network of venture capital firms and other ties, and when
stress began, they essentially acted together to generate a bank
run.20

C. What About the Audit?

Whenever a large business enterprise fails, one of the first questions
is, "where were the auditors?" The Wall Street Journal reported, "[w]hen
KPMG LLP gave Silicon Valley Bank a clean bill of health just [fourteen]
days before the lender collapsed, the Big Four audit firm flagged
potential losses on loans as a so-called critical audit matter."21 The article
explained that, "the audit opinion was silent on what actually brought
down the bank-its unrealized bond losses and ability to hold them given
a reliance on potentially flighty deposits." 22 Consider:

"The auditors failed to mention the fire in the basement or the
box of dynamite on the first floor, but they did point out the
peeling paint on the flower box," said Erik Gordon, a University
of Michigan business professor. "How could they miss the
interest-rate risk?"

The current banking crisis is the first big test of critical audit
matters, a measure designed to help investors decode risks and
uncertainties buried in financial statements.

Audit regulator Public Company Accounting Oversight Board
introduced critical audit matters in 2017 to "breathe life into the
audit report." Described as the biggest shake-up in audits in
[seventy] years, the new standard was meant to make audit
opinions more useful to investors.

So far, though, critical audit matters have failed to shed light on
issues that have caused a collapse of confidence among depositors
and investors in many small and midsize banks.

Auditors are required to record any critical audit matters when
they sign off on a public company's books. Regulators define these
as matters that have a significant impact on the financial

20. Id.
21. Jean Eaglesham, Auditors Didn't Flag Risks Building Up in Banks, WALL ST. J.(

Apr. 10, 2023, 5:30 AM), https://www.wsj.com/articles/auditors-didnt-flag-risks-building-
up-in-banks-6506585c.

22. Id.
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statements and involve "especially challenging, subjective or
complex" judgments by the auditors.

Silicon Valley Bank's unrealized losses in its bond portfolio
appear to "meet every definition of a possible critical audit
matter," said Martin Baumann, a former chief auditor at the
PCAOB who had a leading role in designing the new measure.

The latest banking crisis has exposed the gamble some banks
took in betting heavily on long-term government bonds, which
last year plunged in value as the Federal Reserve raised interest
rates. 23

"The collapse of Silicon Valley Bank, the largest bank failure since
2008, has prompted intense scrutiny of the Fed's oversight as many
wonder why the bank's vulnerabilities were not promptly fixed." 24 As The
New York Times reported:

Many of the bank's weaknesses seem, in hindsight, as if they
should have been obvious to its regulators at the Fed. An outsize
share of its deposits were over the $250,000 insurance limit,
making depositors more likely to flee at the first sign of trouble
and leaving the bank susceptible to runs. 25

Additional potential warning signs included that:

The bank had also grown rapidly, and its depositors were heavily
concentrated in the volatile technology industry. It held a lot of
long-term bonds, which lose market value when the Fed raises
interest rates, as it has over the past year. Still, the bank had
done little to protect itself against an increase in borrowing
costs. 26

D. Social Media Triggers Classic 'Run on the Bank"

Federal Reserve Vice Chair for Supervision Michael S. Barr testified
that, "[t]he bank waited too long to address its problems, and ironically,

23. Id.
24. Jeanna Smialek, A Big Question for the Fed: What Went Wrong With Bank

Oversight?, N.Y. TIMES (Mar. 21, 2023),
https://www.nytimes.com/2023/03/21/business/economy/silicon-valley-bank-fed-
oversight.html.

25. Id.
26. Id.
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the overdue actions it finally took to strengthen its balance sheet sparked
the uninsured depositor run that led to the bank's failure." 27 A detailed
account shows that "on Wednesday, March 8, [2023,] SVB announced
that it realized a $1.8 billion loss in a sale of securities to raise liquidity
and planned to raise capital during the following week." 28 As a result,
"[u]ninsured depositors interpreted these actions as a signal that the
bank was in distress. They turned their focus to the bank's balance sheet,
and they did not like what they saw." 29 On Thursday, March 9, 2023,
"depositors had attempted to withdraw $42 billion.... It took four
decades to build Silicon Valley Bank and its parent company, SVB
Financial Group, into the startup world's pre-eminent financier. It took
[thirty-six] hours to dismantle it."30 Again, regulators and policy makers
are challenged by the need to deal with rapidly advancing technologies.3 1

Vice Chair for Supervision Barr stated:

[S]ocial media saw a surge in talk about a run, and uninsured
depositors acted quickly to flee. Depositors withdrew funds at an
extraordinary rate, pulling more than $40 billion in deposits from
the bank on Thursday, March 9. On Thursday evening and
Friday morning, the bank communicated that they expected even
greater outflows that day. The bank did not have enough cash or
collateral to meet those extraordinary and rapid outflows, and on
Friday, March 10, SVB failed. Panic prevailed among SVB's
remaining depositors, who saw their savings at risk and their
businesses in danger of missing payroll because of the bank's
failure.32

Professors Imran Yousaf and John W. Goodell write, "[c]onsidering
the new role of social media to effect bank runs, it is critical to investigate
the impact of this collapse on US market sectors."33 Employing an event

27. Barr Testimony, supra note 8, at 3.
28. Id.
29. Id.
30. Ben Foldy, Rachel Louise Ensign & Justin Baer, How Silicon Valley Turned on

Silicon Valley Bank, WALL ST. J. (Mar. 12, 2023, 12:11 PM),
https://www.wsj .com/articles/how-silicon-valley-turned-on-silicon-valley-bank-ee293ac9.

31. Lawrence J. Trautman, Rapid Technological Change and U.S. Entrepreneurial
Risk in International Markets: Focus on Data Security, Information Privacy, Bribery and
Corruption, 49 CAPITAL U. L. REV. 67, 85 (2021); Lawrence J. Trautman, Bitcoin, Virtual
Currencies and the Struggle of Law and Regulation to Keep Pace, 102 MARQ. L. REv. 447,
474 (2018).

32. Barr Testimony, supra note 8, at 3.
33. Imran Yousaf & John W. Goodell, Responses of US Equity Market Sectors to the

Silicon Valley Bank Implosion, 55 FIN. RESEARCH LETTERS, No. 103934 (forthcoming)
(manuscript at 1), https://ssrn.com/abstract=4395623.
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study approach, the authors "identify significant (negative) abnormal
returns on the event date only for the financial, materials, and real estate
sectors, with no sector reactions for the pre-event period." 34 Yousaf and
Goodell conclude that, "[r]esults are consistent with the SVB failure not
being anticipated by investors and subsequent impacts to most sectors
being shared at the market level with limited heterogeneity." 35

E. Contagion

Over the same weekend, New York bank regulators shut down
another bank, Signature Bank, and federal regulators announced that
all SVB deposits "would be paid back in full as Washington rushed to
keep fallout from the collapse of the large institution from sweeping
through the financial system."36 The New York Times reported, "[t]he
collapse of Signature marks the third significant bank failure within a
week. Silvergate, a California-based bank that made loans to
cryptocurrency companies, announced ... that it would cease operations
and liquidate its assets." 37 Vice Chair for Supervision Barr testified:

It appeared that contagion from SVB's failure could be far-
reaching and cause damage to the broader banking system. The
prospect of uninsured depositors not being able to access their
funds could prompt depositors to question the overall safety and
soundness of U.S. commercial banks. There were signs of distress
at other banking organizations, and Signature Bank, an FDIC-
supervised institution, experienced a deposit run that resulted in
the bank's failure. On Sunday, March 12, the Secretary of the
Treasury, upon the unanimous recommendation of the boards of
the Federal Reserve and the FDIC, approved systemic risk
exceptions for the failures of SVB and Signature. This enabled
the FDIC to guarantee all of the deposits of both banks. Equity
and other liability holders of the two failed banks were not
protected and lost their investments. Senior management was
immediately removed.38

34. Id.
35. Id.
36. Jeanna Smialek & Alan Rappeport, Regulators Close Another Bank and Move to

Protect Deposits, N.Y. TIMES (Mar. 12, 2023),
https://www.nytimes.com/2023/03/12/business/janet-yellen-silicon-valley-bank.html.

37. Id.; see also Lawrence J. Trautman & Larry D. Foster II, The FTX Crypto Debacle:
Largest Fraud Since Madoff?, U. MEMPHIS L. REV. (forthcoming) (on file with authors).

38. Barr Testimony, supra note 8, at 3-4.
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1. Impact on Cryptocurrencies

In addition to the collateral failure of Silvergate, prompted by its
cryptocurrency community lending portfolio, the collapse of SVB sent
reverberations throughout the boarder cryptocurrency market. Professor
Michi Kakebayashi provided an analysis of "the impact of Silicon Valley
Bank on stablecoins and the broader decentralized finance (DeFi)
ecosystem in March 2023" in an attempt to identify the appropriate
balance between innovation and stability.'3 In a different study of the
impact of SVB's failure, Professors Galati and Capalbo "[found] evidence
of contagion across major stablecoins and Bitcoin. [They] also examine[d]
the price action when nearly all withdrawals at SVB were prohibited....
[finding] substantial deviations from the $1 peg, indicating a flight to
quality from less to more authoritative and trusted stablecoins." 40 Adding
to the discourse, Professor Kakebayashi wrote:

The depegging of the stablecoin USDC, following the collapse of
Silicon Valley Bank, caused instability in the DeFi ecosystem.
Concerns arose about whether Circle could redeem customers 1:1
USDC for USD having parts of its fund in Silicon Valley Bank.

During a period of confusion in the crypto-asset ecosystem,
USDC experienced a notable depegging, with its value dropping
to $0.87 at one point. However, after Circle announced its
commitment to cover any deficit resulting from Silicon Valley
Bank's closure, the price of USDC rebounded to $0.97 on the
same day. Additionally, following the U.S. Department of
Treasury, Federal Reserve, and Federal Deposit Insurance
Corporation (FDIC) announcement of backstopping the collapse
of Silicon Valley Bank on March 12, the value of USDC on
secondary markets recovered to $0.99.41

2. Credit Suisse

Just days after the failure of Silicon Valley Bank, "[fjear about the
unseen risks to the financial system rippled across the globe . .. breaking
the brief calm that had settled over markets and deepening worries that

39. BLOCKCHAIN GOVERNANCE INITIATIVE NETWORK, POTENTIAL POINTS OF FAILURE
FOR STABLECOINS 1, 2 (2023), https://bgin-
global.org/documents/20230724_PoF_ofStablecoins.pdf.

40. Luca Galati & Francesco Capalbo, Silicon Valley Bank Bankruptcy and Stablecoins
Stability, 91 INT'L REV. FIN. ANALYSIS, Article 103011, 1 (2024).

41. BLOCKCHAIN GOVERNANCE INITIATIVE NETWORK, supra note 39, at 2.

460
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a banking crisis could threaten the economy." 42 The New York Times
reported, "[t]he turmoil was set off by a panic over the health of Credit
Suisse, the 166-year-old Swiss bank that has been reeling from years of
mismanagement and poor risk control and that warned this week about
problems in its accounting practices." 43 While the Credit Suisse issues
were not the same as those of the collapsed American banks, "concern
about Credit Suisse added to a sense of dread about the economy in
general. In an attempt to calm investors' nerves, Switzerland's central
bank ... said ... that it would step in if necessary to keep Credit Suisse
afloat." 44 Within days, "UBS Group AG agreed to take over its longtime
rival Credit Suisse Group AG for more than $3 billion, pushed into the
biggest banking deal in years by regulators eager to halt a dangerous
decline in confidence in the global banking system."45

3. Commercial Real Estate Market Threatened

Almost immediately, "[t]he fallout from the recent banking crisis
spurred by the collapse of two banks-and concerns about the health of a
third-[was] bubbling up in the market for commercial real estate
lending, as borrowers fear[ed] that banks [would] pull back." 46 Real
estate professionals and analysts expressed concerns that if construction
activity slowed, the probability of recession would increase. 47 Banks were
also under pressure from a downturn in the commercial real estate
market driven by a shift to remote work in response to the COVID-19
pandemic. 48 During the same week that Silicon Valley and Signature
Bank failed, "First Republic Bank teetered for days before its shares
partly recovered. . . . Both Signature and First Republic are large lenders
to builders and managers of office buildings, rental apartments, shopping

42. Joe Rennison & Jason Karaian, Credit Suisse Adds to Economic Dread, N.Y. TIMES,
Mar. 16, 2023, at Al.

43. Id.
44. Id.
45. Margot Patrick et al., UBS Agrees to Buy Credit Suisse for More Than $3 Billion,

WALL ST. J. (Mar. 19, 2023, 6:56 PM), https://www.wsj.com/articles/ubs-offers-1-billion-to-
take-over-credit-suisse-bfac5ifa.

46. Matthew Goldstein, Bank Crisis Could Cast Pall Over Commercial Real Estate
Market, N.Y. TIMES (Mar. 22, 2023), https://www.nytimes.com/2023/03/22/business/svb-
signature-commercial-real-estate.html.

47. Id.
48. Rachel Siegel, How the 'Urban Doom Loop' Could Pose the Next Economic Threat,

WASH. POST (Aug. 28, 2023, 6:00 AM),
https://www.washingtonpost.com/business/2023/08/28/commercial-real-estate-economy-
urban-doom-loop.
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complexes and other commercial properties."4 9 The New York Times
reported:

First Republic has the ninth-largest loan portfolio in that market
in the United States, and Signature had the [tenth] largest before
it collapsed, according to Trepp, a commercial real estate data
firm.

Midsize and regional banks like Signature and First Republic not
only provide the bulk of commercial real estate loans to
businesses, they are also part of a far bigger market. Banks
typically package the loans they make into complex financial
products and sell them to investors, allowing the banks to raise
more money to make new loans.

That means that a pullback in lending can also alter the behavior
of investors. Commercial real estate contributed $2.3 trillion to
the nation's economy last year, according to an industry
association. And because the industry hasn't fully rebounded
from the blow dealt by the pandemic, analysts worry about a
fresh slowdown. "It is a perfect storm right now," said Varuna
Bhattacharyya, a real estate lawyer in New York with Bryan
Cave Leighton Paisner who mainly represents banks. Lenders
are pulling back from making new loans, said Varuna
Bhattacharyya, a lawyer at Bryan Cave Leighton. "We were
already in a place with a much lower rate of originations," Ms.
Bhattacharyya said, referring to new loan applications that
banks process. "It's hard not to feel a bit of panic and anxiety."

Ms. Bhattacharyya said lenders would become even more
cautious about writing loans for any new construction projects
other than the highest-profile "trophy deals." The fear among
borrowers is that banks will become more conservative about
lending. And although the panic appears to have mostly
stabilized for now, the specter of bank failure could haunt the
decisions of regional banks for months.50

By mid-year 2023, reports emerged that, as a result of rising rates
and an unwillingness of office workers to return to pre-pandemic
routines, "worries [were] gr[owing] about banks' commercial real estate

49. Goldstein, supra note 46.
50. Id.

462



2024] FINANCIAL INFORMATION D&O LIABILITY

loans, specifically those to builders and owners of office space." 51

Following the 2023 failure of three regional banks, Federal Reserve
Chair Jerome Powell advocated "for 'regulatory strengthening' for
regional and local banks because of risky levels of commercial real-estate
exposure." 52 Consider:

Regulators' playbook for banks now is similar to its strategy after
the 2008 financial crisis: allow banks to work with struggling
borrowers and allow them to keep mortgages on their books at
face value in many cases.

That approach will be ineffective because interest rates have
risen so much, said Tyler Wiggers, a lecturer at Miami University
in Ohio and former adviser to the Federal Reserve Board on
commercial real estate. "All of a sudden banks have borrowers
who are saying, holy crap, I was paying at 3.5% and now I'm
paying 7.5%," he said. "If borrowers aren't able to service their
debt then banks have to recognize this as a bad loan." 53

F. Credit Tightens as Interest Rates Increase

Just weeks after SVB's failure, The New York Times reported that,
"the collapse of Silicon Valley Bank started a chain reaction that is
causing many types of funding to dry up." 54 For many entrepreneurs
experiencing business growth, "access to credit is crucial to [continued]
growth and ability to keep producing [products]. .. . As banks and other
investors retrench because of the turmoil . .. entrepreneurs are finding
that borrowing and raising money are more difficult and expensive." 55

One customer of SVB observed, "[t]he demise of the bank, a major lender
to the tech and wine industries, 'accelerated the tightening of venture
capital."' 56 These former SVB customers' "worries offer[ed a hint of the

51. Emily Flitter, How Regional Banks Got Healthy Again, N.Y. TIMES (July 26, 2023),
https://www.nytimes.com/2023/07/26/business/regional-banks.html; see also Sanzid A.
Haq, Lawrence J. Trautman & Larry D. Foster II, Timely Thoughts About U.S. Real Estate
Markets (2023), https://ssrn.com/abstract=4534533.

52. Shifflett & Putzier, supra note 1.
53. Id.; see also Carol Ryan, How to Play the Property Meltdown in Five Charts, WALL

ST. J. (Aug. 30, 2023, 4:36 AM), https://www.wsj.com/real-estate/how-to-play-the-property-
meltdown-in-five-charts-8bd765a0.

54. Jeanna Smialek, Bank Turmoil Squeezes Borrowers, Raising Fears of a Slowdown,
N.Y. TIMES (Apr. 10, 2023), https://www.nytimes.com/2023/04/10/business/economy/bank-
economy-credit-crunch.html.

55. Id.
56. Id.
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economic fallout facing borrowers across the country as credit bec[ame]
harder to get. It [was] too soon to say how much the banking tumult could
slow the economy, but early evidence point[ed] to increased caution
among banks and investors." 57 Also, in April 2023, "[t]aking out big
mortgages [was] getting harder . . .. The commercial real estate industry
[was] bracing for trouble as the midsize banks that service it be[came]
more cautious and less willing to lend." 58 Just weeks after SVB's failure,
"[u]sed car loans [were] more expensive. And ... the Federal Reserve
Bank of Dallas showed a sizable share of banks in [its] region reporting
stricter credit standards."59

During the immediate months following SVB's collapse, additional
banks such as PacWest Bancorp were either acquired by Banc of
California, 60 or merged with or acquired by stronger institutions.
Although just a few months is too short a period for scholars to have
published journal articles on the topic, early reflections are emerging. 61

Professors Salvatore Perdichizzi and Alessio Reghezza conclude "that
Euro area banks' cumulative abnormal returns declined by about 10% on
average after the collapse of SVB." 62 In addition, "investors did not react
to euro area banks sharing similar vulnerabilities as SVB, such as lower
liquidity and less funding sources. Instead, they were more concerned
about the possible negative repercussions on banks' balance sheets
coming from the pace of the current monetary tightening."63 Professors
Chang, Cheng, and Hong depict SVB as the story of the role of uninsured
depositors through the lens of fundamentals and the idea that uninsured
depositors are valuable clients who demand loans. 64 The authors
provide new stylized facts showing that banks with more uninsured
deposits-who experienced greater equity value declines during the
crisis of 2023-had:

57. Id.
58. Id.
59. Id.
60. Lauren Thomas et al., Regional Bank Deal Bolsters Sector Shadowed by Turmoil,

WALL ST. J., July 26, 2023, at Al.
61. See, e.g., Kyle Allen et al., Are SVB and Signature Bank Canaries in a Coalmine or

is Something Else Going on? (Mar. 30, 2023), https://ssrn.com/abstract=4404733; Stephan
Bales & Hans-Peter Burghof, Public Attention, Sentiment and the Default of Silicon Valley
Bank, 69 N. AM. J. ECON. & FIN. (forthcoming 2024), https://ssrn.com/abstract=4398782;
Bijoy Chandra Das et al., Impact of Inflation and Silicon Valley Bank Collapse on
Shareholder Wealth (June 17, 2023), https://ssrn.com/abstract=4482813.

62. Salvatore Perdichizzi & Alessio Reghezza, Non-Significant in Life but Significant
in Death: Spillover Effects to Euro Area Banks from the SVB Fallout (May 13, 2023),
https://ssrn.com/abstract=444733 1.

63. Id.
64. Briana Chang et al., The Fundamental Role of Uninsured Depositors in the Regional

Banking Crisis (July 12, 2023), https://ssrn.com/abstract=4497863.
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[G]reater stock price risk, profitability, market valuations, and
executive pay before the crisis. To explain these facts, [they]
develop[ed] a model where banks better at risk-taking attract
large uninsured depositors who have loan demand. Rising
interest rates and decreased loan demand reduce lending
relationship values, leading to outflows from riskier banks. 65

In sum, Professors Haddad, Hartman-Glaser, and Muir observe that
"Banks' relationships with their depositors are valuable when depositors
remain sticky, but this value evaporates if they leave." 66 Professor
Raymond Kim reports:

Banks asymmetrically manage risk by intensifying hedging with
interest rate derivatives as HTM and AFS portfolio losses accrue,
and by reducing hedging intensity as portfolio gains accrue. As
funding risk increases, banks also intensify hedging, suggesting
the mistakes of Silicon Valley Bank are idiosyncratic, not
systematic. Evidence suggests financial institutions are
generally successful at incorporating forward interest rate
guidance when managing and anticipating balance sheet risks. 67

G. Impact on Venture Capital Formation

Almost immediately, "[t]he demise of Silicon Valley Bank was a
shock for the [thirty-two] billion venture-debt industry, a critical source
of alternative financing for startup companies." 68 A story in The Wall
Street Journal reported that, "[s]ince its inception, SVB had been a
pioneer in the venture-debt field, and a linchpin for venture-backed
startups looking for capital to expand their businesses. Last year, SVB
had $6.7 billion outstanding in venture loans, according to PitchBook-
NVCA Monitor." 69 During the months that followed, "many [were]
wondering what SVB's demise [would] mean for the venture-debt
market. The [FDIC] .. . sold substantially all of [SVB's] loans, deposits
and branches to First Citizens BancShares Inc." 70

65. Id.
66. Valentin Haddad et al., Bank Fragility When Depositors Are the Asset (Apr. 7, 2023),

https://ssrn.com/abstract=4412256.
67. Raymond Kim, Interest Rate Hedging and Silicon Valley Bank Idiosyncrasies (May

23, 2023), https://ssrn.com/abstract=4413099.
68. Lori Ioannou, In Wake of SVB Collapse, Venture Lending Faces Uncertainty, WALL

ST. J. (Apr. 8, 2023, 8:00 AM), https://www.wsj.com/articles/venture-lending-uncertainty-
after-svb-collapse-f4f54263.

69. Id.
70. Id.
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Professor Hilary J. Allen observed that, "[fjollowing several
prominent bank failures and as central banks continue to tighten
interest rates to fight inflation, there is increasing interest in the
relationship between monetary policy and financial stability."71 Professor
Allen explained:

[T]he venture capital industry's unexpected and
underappreciated contribution to financial stability threats in
the early 2020s. This Article does, however, suggest several
policy implications of this account. It argues for increased
monitoring of the venture capital industry by financial stability
regulators, given that venture capital is well-positioned to
generate asset bubbles now and in the future. More specifically,
it argues for more aggressive enforcement of the securities laws
to tamp down on the present crypto bubble, as well as for
structural separation between crypto and the traditional
financial system. 72

H. Stress Tests and Bank Downgrades

Just months later, in June of 2023, the Federal Reserve announced
that "the biggest U.S. lenders remain healthy, a vote of confidence for the
financial system after a series of midsize bank failures earlier this
year."73 Then, as reported on July 25, 2023, that "the [FDIC] sent a
warning to U.S. banks not to take liberties with their deposit numbers.
A Wall Street Journal analysis of the banks' filings with the FDIC shows
that Bank of America and Huntington National Bank had among the
biggest revisions to their uninsured-deposit numbers."74 This is
important because, "[s]ince Silicon Valley Bank's collapse in March,
[forty-seven] banks restated their Dec. 31 uninsured-deposit figures
downward by a total of $198 billion, the Journal analysis showed. At
Silicon Valley Bank, 8 8 % of the deposits were uninsured at year-
end." 75 Then, Moody's Investors Service was reported on August 9, 2023,
to have "downgraded [ten] regional banks," thus "sending financial

71. Hilary J. Allen, Interest Rates, Venture Capital, and Financial Stability, 2024 U.
ILL. L. REV. (forthcoming 2024) (manuscript at 1), https://ssrn.com/abstract=4513037.

72. Id.
73. Andrew Ackerman, Lenders Pass Stress Tests in Wake of SVB's Failure, WALL ST.

J., June 29, 2023, at B12.
74. Jonathan Weil & Shane Shifflett, Lenders Warned Not to Rig Data on Deposits,

WALL ST. J., July 25, 2023, at Al.
75. Id.
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shares lower and renewing concerns about the sector's health in the face
of higher interest rates and recent bank failures." 76

II. BIDEN-PROPOSED REGULATORY CHANGES

Professors Metrick and Schmelzing report that, as a result of the
March 2023 U.S. bank failures, "[p]olicymakers on both sides of the
Atlantic reacted with an array of interventions, some targeting
individual institutions, others designed to shore up the banking sector as
a whole." 77 Much like the 2007-08 financial crisis spurred a response
from Congress, legislation has again been proposed in response to this
most recent banking scare. 78

A. Actions Taken to Restore Institutional Strength

In response to the early 2023 failures of SVB, Republic Bank,
Signature Bank, and Silvergate, on March 31, 2023, The New York Times
wrote that, "President Biden ... called on financial regulators to toughen
oversight of medium-size banks that faced reduced scrutiny after a
regulatory rollback during the Trump administration, his most
aggressive response yet to the failure of two banks this month that
rattled the nation's financial system." 79 A White House announcement
on March 30, 2023, stated, in relevant part, "[t]he President believes that
the weakening of common-sense bank safeguards and supervision during
the Trump Administration for large regional banks should be reversed in
order to strengthen the banking system and protect American jobs and
small businesses." 80 In consultation with the U.S. Treasury Department,

76. Gina Heeb & Josh Mitchell, Bank Stocks Slide After Moody's Downgrade, WALL ST.
J. (Aug. 8, 2023, 4:46 PM), https://www.wsj.com/articles/bank-stocks-slide-after-moodys-
downgrade-8c598a0.

77. Andrew Metrick & Paul Schmelzing, The March 2023 Bank Interventions in Long-
Run Context Silicon Valley Bank and Beyond 1 (Nat'l Bureau of Econ. Rsch., Working
Paper No. 31066, 2023).

78. See DANA M. PETERSON & HOLLIS W. HART, THE SILICON VALLEY BANK (SVB)
COLLAPSE AND IMPLICATIONS FOR BUSINESS 4 (2023), https://www.conference-
board.org/publications/pdf/index.cfm?brandingURL=Silicon-Valley-Bank-SVB-Collapse-
Implications-for-Business.

79. Jim Tankersley, Biden Plan Would Rein in Some Banks, N.Y. TIMES, Mar. 30, 2023,
at B1.

80. Fact Sheet: President Biden Urges Regulators to Reverse Trump Administration
Weakening of Common-Sense Safeguards and Supervision for Large Regional Banks, WHITE
HOUSE (Mar. 30, 2023), https://www.whitehouse.gov/briefing-room/statements-
releases/2023/03/30/fact-sheet-president-biden-urges-regulators-to-reverse-trump-
administration-weakening-of-common-sense-safeguards-and-supervision-for-large-regional-
banks/.
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President Biden "urge[d] the federal banking agencies ... to consider a
set of reforms that [would] reduce the risk of future banking crises."81
These include:

• Reinstating rules that were rolled back in the previous
Administration for banks with assets between $100 and
$250 billion, including:

o Liquidity requirements and enhanced liquidity
stress testing. Liquidity rules originally created under
the Dodd-Frank Act required banks with between $100
and $250 billion in assets to hold sufficient high-quality
liquid assets to cover expected net outflows during a
stress period. The Trump Administration eliminated
these rules for banks below $250 billion in assets.
A recent analysis found that, as of the end of 2022,
Silicon Valley Bank was well below the liquidity
threshold that would have applied had the Trump
Administration not exempted the bank from those rules.
As we just saw, Silicon Valley Bank's liquidity stress
contributed to its failure and quickly transmitted to other
banks. Bank regulators are encouraged to consider
reinstating these requirements and using rigorous
liquidity stress tests that factor in the risks of faster
withdrawals in an always-on online environment.

o Annual supervisory capital stress tests. Federal
banking authorities have undertaken comprehensive
capital stress tests to evaluate a range of risks that could
face banks and to require that banks clearly have enough
capital to withstand the potential losses associated with
those risks. Under the Trump Administration, regulators
reduced the obligation for banks like Silicon Valley Bank
to undergo these stress tests from once a year to once
every two years. As a result, when Silicon Valley Bank
failed, it had never undergone a comprehensive capital
stress test even though it had more than $200 billion in
assets. Concerns about the bank's capital levels
contributed to a loss of confidence and withdrawal of
deposits.

o Comprehensive resolution plans (also known as
"living wills"). Trump Administration regulators

81. Id.
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removed the requirement for bank holding companies in
the $100 to $250 billion size range, like Silicon Valley
Bank's parent company, to submit comprehensive
resolution plans and asserted that the failure of these
banks would not threaten the financial system. But the
failures of Silicon Valley Bank and Signature Bank have
now demonstrated clearly that failures of banks in this
size range can pose systemic risk. As such, banks and
bank holding companies of this size should have to
submit plans describing how they could be wound down
without transmitting stress to the rest of the banking
system.

o Strong capital requirements for banks, at an
appropriate time after a considerable transition
period. Americans should be confident that banks have
sufficient capital cushions to absorb potential losses
during stress events like the ones experienced by Silicon
Valley Bank. At their point of failure, Signature Bank
and Silicon Valley Bank had large unrealized losses on
securities exceeding the capital available to absorb these
losses. During the Trump Administration, regulators
changed the rules to weaken a variety of capital
requirements for some regional banks. These rules
should be strengthened, to incorporate some of the
requirements that already apply to the largest banks. In
addition to revising these rules, there is remaining work
to fully implement post-financial crisis capital rules.

• Taking steps to once again ensure strong supervision.
o Reduce the transition periods for applying

common-sense safeguards to growing banks that
are projected to exceed the $100 billion
threshold. The Trump Administration not only
extended stress-testing cycles but also allowed lengthy
transition periods that delayed capital stress tests after
banks first reached $100 billion in assets. These changes
let Silicon Valley Bank avoid a supervisory capital stress
test for three years after clearing that threshold.
Regulators should, as appropriate, consider shortening
the transition periods for common-sense safeguards like
stress testing, and supervisors should consider making
sure rapidly growing banks prepare for them even as
they approach the asset threshold. In addition,
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regulators should consider other measures to address
risks associated with banks' rapid growth.

o Strengthen supervisory tools, including stress
testing, to make sure banks can withstand high
interest rates and other stresses. Rising interest
rates are an obvious risk that any bank must manage.
Regulators and supervisors are urged to consider using
stress tests and other tools to ensure banks with $100
billion or more in assets have enough capital to withstand
rising interest rates. They should also use their tools to
assess liquidity for accelerated outflows of concentrated
depositors and related liquidity shocks.

" Expanding long-term debt requirements to a broader
range of banks. Currently, regulators require the largest
banks to issue minimum amounts of long-term debt, which,
in the event of failure, can serve as a loss-absorbing buffer to
better protect depositors. Last year, regulators began
the process of updating these rules to, among other things,
apply to a larger swath of banks. The regulators are
encouraged to move forward expeditiously in proposing new
rules.

• Ensuring that the costs of replenishing the Deposit
Insurance Fund after these recent bank failures are
not borne by community banks. The FDIC relied on the
Deposit Insurance Fund (DIF)-a fund made up entirely of
fees paid by banks-to help ensure that all depositors at
Silicon Valley Bank and Signature Bank had full access to
their deposits. Current law requires the FDIC to levy a
special assessment on banks to recover losses to the DIF and
gives the FDIC discretion on how to implement the
assessment.

Each of these items can be accomplished under existing law, and
they build upon regulatory reforms already on this
Administration's agenda, like completion of the executive
compensation rule for bank executives authorized under Section
956 of the Dodd-Frank Act. It is important to put in place
common-sense safeguards to reverse the Trump Administration's
harmful weakening of bank safeguards and supervision and help
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ensure that community and regional banks remain resilient and
continue supporting small businesses and jobs.82

III. RECENT INVIGORATION OF CAREMARK DOCTRINE

It is to the corporation itself, not to the shareholders, that corporate
directors owe fiduciary duties. 83 These obligations divide into two
categories: the duty of care and the duty of loyalty.84 The duty of loyalty
is by far the more important of the two, because the threat of liability is
much higher than under the duty of care. 85 Delaware courts have also,
over time, reclassified specific claims from the duty of care to the duty of
loyalty, including Caremark claims.86

The sub-duty of good faith rests under the duty of loyalty, and the
sub-sub duty of oversight (covered by Caremark claims) in turn rests
under the sub-duty of good faith.87 Placing oversight and other good faith
claims within the duty of loyalty removes the shield provided by the
business judgment rule and Section 102(b)(7) exculpatory clauses. 88

Successful oversight claims feature unlawful corporate conduct tied to a
suggestion that proper oversight by the board would have prevented it.89

82. Id.; see also Andrew Ackerman, Tougher Rules for Midsize Banks Pushed, WALL ST. J.,
Mar. 31, 2023, at A6.

83. H. Justin Pace & Lawrence J. Trautman, Mission Critical: Caremark, Blue Bell,
and Director Responsibility for Cybersecurity Governance, 2022 Wisc. L. REV. 887, 889
[hereinafter, Pace & Trautman, Mission Critical].

84. Claire A Hill & Brett H. McDonnell, Stone v. Ritter and the Expanding Duty of
Loyalty, 76 FORDHAM L. REv. 1769, 1771 (2007); Lisa Fairfax, Managing Expectations: Does
the Director's Duty to Monitor Promise More Than It Can Deliver?, 10 U. ST. THOMAS L.J.
416, 419 (2012); see also Julian Velasco, How Many Fiduciary Duties Are there in Corporate
Law?, 83 S. CAL. L. REV. 1231, 1232-32 (2010).

85. Pace & Trautman, Mission Critical, supra note 83, at 899; see also H. Justin Pace,
Rogue Corporations: Unlawful Corporate Conduct and Fiduciary Duty, 85 MO. L. REV. 1,6,
8-9 (2020) [hereinafter Pace, Rogue Corporations].

86. See Stephen M. Bainbridge, Caremark and Enterprise Risk Management, 34 J.
CORP. L. 967, 975 (2009).

87. H. Justin Pace & Lawrence J. Trautman, Climate Change and Caremark Doctrine,
Imperfect Together, 25 U. PENN. J. BUS. L. 777, 780 (2023) [hereinafter Pace & Trautman,
Imperfect Together].

88. See Pace & Trautman, Mission Critical, supra note 83, at 899; see also Pace, Rogue
Corporations, supra note 85, at 6, 8-9.

89. See Roy Shapira, Mission Critical ESG and the Scope of Director Oversight Duties,
2022 COLUM. BUS. L. REV. 732, 743. But see Bainbridge, supra note 86, at 968 ('There is no
doctrinal reason that Caremark claims should not lie in cases in which the corporation
suffered losses, not due to a failure to comply with applicable laws, but rather due to lax
risk management."). Caremark doctrine is intended to deter corporate misconduct by
incentivizing directors to provide effective oversight. See generally Jennifer Arlen,
Evolution of Director Oversight Duties and Liability Under Caremark: Using Enhanced
Information-Acquisition Duties in the Public Interest (Eur. Corp. Governance Inst.,
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Delaware courts have sorted oversight claims between failure to
implement ("Type I") and failure to monitor ("Type II").90 Type I claims
involve directors not setting up reporting or control systems, while Type
II claims involve directors neglecting oversight despite existing controls
and the presence of "red flags."91

Failure-to-monitor claims existed prior to Caremark, as illustrated
in the Allis-Chalmers case.92 That case involved antitrust violations by
the company and certain employees. 93 The plaintiffs could not prove the
directors were aware of the misconduct but contended the directors
should be liable for not taking steps to uncover and prevent it.94 The
Delaware Supreme Court, however, ruled that directors can trust their
subordinates' integrity until suspicions arise. 95 They were not required
to establish "a system of watchfulness." 96 Under Allis-Chalmers, Type II
failure-to-monitor claims were feasible, while Type I failure-to-
implement claims were not.97 Allis-Chalmers came under academic
disapproval, with one scholar criticizing it for setting "the bar for
compliance so low as to render the oversight doctrine largely
irrelevant." 98

A. The Caremark Doctrine

The Delaware Court of Chancery signaled some limited
receptiveness to these concerns in Caremark.99 In contrast with later
Caremark cases, which are consistently decided on a motion to dismiss,100

the chancery court in Caremark did not pass judgment on an oversight
claim at all, instead merely approving the parties' proposed
settlement. 101 Despite an oversight claim not being squarely before it, the

Working Paper, Paper No. 680/2023, 2023) (arguing for tweaks to better incentivize
directors to act in societal, not just firm, best interest).

90. Pace & Trautman, Mission Critical, supra note 83, at 889.
91. Id. at 889, 909.
92. Graham v. Allis-Chalmers Mfg. Co., 188 A.2d 125 (Del. 1963).
93. Id. at 127.
94. Id.
95. Id. at 130.
96. Id. This stands in contrast with the modern view of the board, under which boards

are both "repositories for building ethical leadership throughout the enterprise" and "have
an important role in leading corporate compliance initiatives." Robert C. Bird, Caremark
Compliance for the Next Twenty-Five Years, 58 AM. BUS. L.J. 63, 109-10 (2021).

97. Pace & Trautman, Mission Critical, supra note 83, at 903.
98. Lisa M. Fairfax, Managing Expectations: Does the Directors' Duty to Monitor

Promise More than it Can Deliver, 10 U. ST. THOMAS L.J. 416, 422 (2012).
99. In re Caremark Int'l Inc., 698 A.2d 959 (Del. Ch. 1996).

100. Pace & Trautman, Mission Critical, supra note 83, at 900 n.78 (collecting cases).
101. Caremark, 698 A.2d at 960.
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chancery court took pains to highlight the weakness of the plaintiffs'
claims.102 It is here that the well-known description is coined of an
oversight claim as "possibly the most difficult theory in corporation law
upon which a plaintiff might hope to win a judgment." 103 The chancery
court did not purport to overrule Allis-Chalmers-and could not have, as
Allis-Chalmers was decided by the Delaware Supreme Court-but it did
seem to endorse the viability of failure-to-implement (Type I) claims.
Under the chancery court's view, directors could not satisfy their
obligations,

without assuring themselves that information and reporting
systems exist in the organization that are reasonably designed to
provide to senior management and to the board itself timely,
accurate information sufficient to allow management and the
board, each within its scope, to reach informed judgments
concerning both the corporation's compliance with law and its
business performance.1 04

Due perhaps to Caremark's unusual procedural posture, only one
Caremark claim seems to have succeeded in the decade after the
chancery court's seminal Caremark decision. 105 Notably, the original
Caremark case itself does not fall under the category of a successful
claim. The shift towards feasible Caremark claims began when the
chancery court reinvented Caremark, "a paradigmatic duty of care
case,"106 to fall under the duty of loyalty in Guttman v. Huang.107 The
Delaware Supreme Court followed the chancery court's lead in Stone v.
Ritter.108 Stone marked a turning point. By firmly situating Caremark
claims under the duty of loyalty, Stone eliminated the shield that
directors enjoyed under the business judgment rule or Section 102(b)(7)
exculpatory provisions.109 After sustaining just one Caremark claim in
the ten years between Caremark and Stone, the chancery court sustained
five Caremark claims over the next thirteen years. 110

102. Id. at 972.
103. Id. at 967.
104. Id. at 970.
105. Saito v. McCall, No. 17132-NC, 2004 WL 3029876 (Del. Ch. Dec. 20, 2004),

overruled on other grounds by Lambrecht v. O'Neal, 3 A.3d 362 (Del. 2006).
106. Hill & McDonnell, supra note 84, at 1769; see also WILLIAM T. ALLEN & REINIER,

COMMENTARIES AND CASES ON THE LAW OF BUSINESS ORGANIZATION 282-92 (2d ed. 2007)).
107. Bainbridge, supra note 86, at 975.
108. 911 A.2d 362 (Del. 2006).
109. Pace & Trautman, Mission Critical, supra note 83, at 906-07.
110. Stewart v. Wilmington Tr. SP Servs., Inc., 112 A.3d 271 (Del. Ch. 2015); In re China

Agritech, Inc., No. 7163-VCL, 2013 WL 2181514 (Del. Ch. May 21, 2013); Rich ex rel. Fuqi
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Following the doctrinal shift in Guttman and Stone, Caremark claims
gained viability. But surviving a motion to dismiss continued to be a
challenge, with Caremark remaining perhaps "the most difficult theory
in corporation law upon which a plaintiff might hope to win a
judgment."1 11 The 2002 corporate governance crisis did not result in a
surge in successful Caremark claims. For instance, the chancery court
dismissed a Caremark claim against Citigroup, which alleged board
negligence in addressing red flags tied to improper transactions
(including at Enron and WorldCom). 112 Similarly, the 2008 financial
crisis did not lead to an upswing in successful Caremark claims. Efforts
to hold Citigroup and Goldman Sachs directors accountable fell short, but
a claim against AIG succeeded.113 Even the prominent and egregious
ignition switch scandal at General Motors Company did not yield a
successful Caremark claim.1 1 4

"Stone gave Caremark claims doctrinal definition, but it [did not] give
them teeth. That would change with the Supreme Court of Delaware's
2019 decision in Marchand."115 Marchand and subsequent cases did not
change black letter Caremark doctrine, but they did invigorate the
doctrine.116

A new Caremark doctrine era emerged, along with listeria, from
unsanitary conditions in three production sites of ice cream
manufacturer Blue Bell.117 The resulting listeria outbreaks proved fatal,
prompting a recall of all Blue Bell ice cream-its sole product.11 8 The
ensuing legal and reputational fallout caused a credit crunch, forcing

Int'l, Inc. v. Yu Kwai Chong, 66 A.3d 963 (Del. Ch. 2013); In re Am. Int'l Grp., Inc., 965 A.2d
763 (Del. Ch. 2009); ATR-Kim Eng Fin. Corp. v. Araneta, No. CIV.A. 489-N, 2006 WL
3783520 (Del. Ch. Dec. 21, 2006).

111. In re Caremark Int'l Inc., 698 A.2d 959, 967 (Del. Ch. 1996).
112. In re Citigroup Inc., No. 19827, 2003 WL 21384599, at *1 (Del. Ch. June 5, 2003).
113. In re Goldman Sachs Group, Inc., No. 5215-VCG, 2011 WL 4826104, at *1-2 (Del.

Ch. Oct. 12, 2011); In re Citigroup Inc., 964 A.2d 106, 111-12 (Del Ch. 2009); Am. Int'l Grp.,
965 A.2d at 776.

114. In re General Motors Co. No. 9627-VCG, 2015 WL 3958724, at *1-2 (Del. Ch. June
26, 2015).

115. Pace & Trautman, Imperfect Together, supra note 87, at 785; see also Marchand v.
Barnhill, 212 A3d 805 (Del. 2019).

116. Pace & Trautman, Mission Critical, supra note 83, at 928; see also Angela N.
Aneiros & Karen E. Woody, Caremark's Butterfly Effect, 72 AM. U. L. REV. 719, 742 (2023)
(referring to the shift in application of the Caremark doctrine as "Caremark plus").

117. Marchand, 212 A.2d at 807.
118. Id. at 813-14. Marchand marks a shift in Caremark claims away from "financial

mismanagement and regulatory violations" alone to also include "sudden and physical
accidents that cause loss of human life or major damage to the environment." Robert C.
Bird & Julie Manning Magid, Operational Risk and the New Caremark Liability for Boards
of Directors, 103 Bos. U. L. REV. 1539, 1542 (2023).
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Blue Bell to take an equity infusion from an external investor. 119 The
financial relief diluted existing shareholders and gave the investor one-
third voting control on the board.120

A shareholder sued under Caremark.121 That claim was dispensed
with in a short, unpublished opinion by the Delaware Court of
Chancery.122 Little was remarkable about another unsuccessful
Caremark claim. What caught the attention of scholars and practitioners
was what happened at the Delaware Supreme Court.123 What happened
was "the most significant shakeup for Caremark doctrine since Stone."124

Reversing the chancery court, the Delaware Supreme Court criticized
Blue Bell directors for neglecting "to implement any system to monitor
Blue Bell's food safety performance or compliance." 125 At a "monoline
company that makes a single product," ignoring food safety entirely at
the board level was not an option. 126 While Blue Bell did engage in food
safety oversight, the plaintiff effectively asserted a Type I Caremark
claim due to the lack of board-level supervision. 127

The chancery court heeded the Delaware Supreme Court's implied
call for increased attention to Caremark claims. Despite upholding a

119. Marchand, 212 A.2d at 814-15.
120. Id. at 815.
121. Id. at 807.
122. Marchand v. Barnhill, No. 2017-0586-JRS, 2018 WL 4657159, at *16-17 (Del. Ch.

Sept. 27, 2018).
123. See, e.g., Bird & Manning Magid, supra note 118; Roy Shapira & Asaf Eckstein,

Compliance Gatekeepers, 41 YALE J. ON REG. (forthcoming); Aneiros & Woody, supra note
116; Pace & Trautman, Imperfect Together, supra note 87; Pace & Trautman, Mission
Critical, supra note 83; Roy Shapira, Max Oversight Duties: How Boeing Signifies a Shift
in Corporate Law, 48 J. CORP. L. 120 (2022); Shapira, supra note 89; Stephen M.
Bainbridge, Don't Compound the Caremark Mistake by Extending it to ESG Oversight, 77
BUS. LAW. 651 (2022); Roy Shapira, A New Caremark Era: Causes and Consequences, 98
WASH. U. L. REV. 1857 (2021); Leo Strine et al., Caremark and ESG, Perfect Together: A
Practical Approach to Implementing an Integrated, Efficient, and Effective Caremark and
EESG Strategy, 106 IOWA L. REV. 1885 (2021) (writing on Caremark doctrine post-
Marchand); Bird, supra note 96, at 86-102 (analyzing law firm memos on Caremark
doctrine post-Marchand).

124. Pace & Trautman, Imperfect Together, supra note 87, at 785.
125. Marchand, 212 A.2d at 805 (emphasis added).
126. Id. at 809.
127. Id. at 821-22; see also Pace & Trautman, Mission Critical, supra note 83, at 914-15

('Blue Bell's failures were board failures, whatever management did. The board failed to
implement any board-level food safety compliance system. There was no board committee
for food safety. There were no protocols requiring management report food safety issues to
the board. The positive listeria results and other food safety issues-the sort of thing that
might serve as a 'red flag' for a Type II Caremark claim-were never relayed to the board.
Board minutes were devoid of evidence that the board discussed food safety issues.").
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mere six Caremark claims over sixteen years before Marchand,128 the
chancery court upheld seven within four years of its reversal in
Marchand.129 The first successful Caremark claim followed just four
months after Marchand: In re Clovis Oncology, Inc.130 Clovis Oncology
was a pharmaceutical start-up with three developmental drugs,
including the promising cancer drug Roci. 131 During clinical trials, Clovis'
board allowed the company to report data it knew was inaccurate and
overly optimistic. 132

Around six months later, another Caremark claim succeeded in
Hughes v. Hu.133 This case centered on Kandi Technologies Group, Inc.
("Kandi"), a Chinese-based Delaware corporation. 134 Kandi's complex
corporate structure led to a significant number of transactions with
related parties and to pervasive accounting challenges. 135 The company's
structure seemingly aimed to capitalize on Chinese subsidies for both
electric vehicle producers and purchasers.136 Despite Kandi's auditors
notifying the audit committee of accounting problems, the committee
proved ineffective, meeting for less than an hour at a time and just once
a year.137

Kandi's accounting problems attracted negative attention from the
Public Company Accounting Oversight Board (resulting in sanctions for
Kandi's auditor), NASDAQ, and the Chinese government. 138 Kandi lost
government incentives, lost its auditor, and had to restate two years of

128. Stewart v. Wilmington Tr. SP Servs., Inc., 112 A.3d 271 (Del. Ch. 2015); In re China
Agritech, Inc., No. 7163-VCL, 2013 WL 2181514 (Del. Ch. May 21, 2013); Rich ex rel. Fuqi
Int'l, Inc. v. Yu Kwai Chong, 66 A.3d 963 (Del. Ch. 2013); In re Am. Int'l Grp., Inc., 965 A.2d
763 (Del. Ch. 2009); ATR-Kim Eng Fin. Corp. v. Araneta, No. CIV.A. 489-N, 2006 WL
3783520 (Del. Ch. Dec. 21, 2006); Saito v. McCall, No. 17132-NC, 2004 WL 3029876 (Del.
Ch. Dec. 20, 2004), overruled on other grounds by Lambrecht v. O'Neal, 3 A.3d 277 (Del.
2010).

129. Tr. of Telephonic Hearing, In re Facebook, Inc. Deriv. Litig., No. 2018-0307-JTL
(Del. Ch. May 12, 2023); Ontario Provincial Council of Carpenters' Pension Tr. Fund v.
Walton, No. 2021-0827-JTL, 2023 WL 3093500 (Del. Ch. Apr. 26, 2023); In re McDonald's
Corp., 289 A.3d 343 (Del. Ch. 2023); In re Boeing Co., No. 2019-0907-MTZ, 2021 WL
4059934 (Del. Ch. Sept. 7, 2021); Teamsters Loc. 443 Health Servs. & Ins. Plan v. Chou,
No. 2019-0816-SG, 2020 WL 5028065 (Del. Ch. Aug. 24, 2020); Hughes v. Hu, No. 2019-
0112-JTL, 2020 WL 1987029 (Del. Ch. Apr. 27, 2020); In re Clovis Oncology, Inc., No. 2017-
0222-JRS, 2019 WL 4850188 (Del. Ch. Oct. 1, 2019).

130. Clovis, 2019 WL 4850188.
131. Id. at *1-2.
132. Id. at *4-7.
133. Hughes v. Hu, 2020 WL 1987029, at *2.
134. Id.
135. Id. at *2-7.
136. Id. at *2.
137. Id. at *16.
138. Id. at *7.
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financial records.139 The opening for a viable Caremark claim lay in the
audit committee's neglectfulness. The audit committee met but cannot
be said to have done much else.140 A committee that meets, but fails to
take appropriate action, would seem to better fit as a Type II failure-to-
monitor claim, but the Delaware Court of Chancery treated it instead as
a Type I failure-to-implement claim.14 1

In 2020, the chancery court upheld a third Caremark claim in
Teamsters Local v. Chou.142 This case centered on violations of FDA
regulations by Medical Initiatives, Inc. ("Medical Initiatives"), an
indirectly owned subsidiary of AmerisourceBergen Corporation
("AmerisourceBergen"). 143 "Medical Initiatives paid kickbacks, skimmed
and sold the overfill from vials of drugs, used scam prescriptions, and
maintained unsanitary facilities."144 These actions benefitted
AmerisourceBergen, resulting in a $14 million dollar profit in a single
year. 145

Medical Initiatives ceased operations in 2014, but the trouble
continued for AmerisourceBergen.14s A subsidiary of AmerisourceBergen
pleaded "guilty to criminal charges alleging that it operated an illegal
enterprise 'known to and approved at the highest levels' of the corporate
hierarchy."14 7 Those criminal charges and civil claims cost the subsidiary
$885 million.148 Shareholders raised a Type II Caremark claim in a
derivative suit, alleging four red flags.149 The Delaware Court of
Chancery treated the red flags as cumulative and the claim survived a
motion to dismiss. 150 Chou is particularly relevant to the potential for
Caremark claims in the banking context. Chou involved not just
Caremark liability for the acts of a subsidiary, but Caremark liability for
the acts of a subsidiary of a subsidiary. And it did so without considering
either whether the directors of the ultimate parent corporation knew of

139. Id. at *8.
140. Id. at *16.
141. Pace & Trautman, Mission Critical, supra note 83, at 920-21; see also Pace &

Trautman, Imperfect Together, supra note 87, at 787-88.
142. Teamsters Loc. 443 Health Servs. & Ins. Plan v. Chou, No. 2019-0816-SG, 2020 WL

5028065, at *2 (Del. Ch. Aug. 24, 2020).
143. Id. at *1.
144. Pace & Trautman, Imperfect Together, supra note 87, at 788 (citing Chou, 2020 WL

5028065, at *1-2, *5-6).
145. Chou, 2020 WL 5028065, at *5.
146. Id. at *8.
147. Pace & Trautman, Imperfect Together, supra note 87, at 788 (quoting Chou, 2020

WL 5028065, at *7-8).
148. Chou, 2020 WL 5028065, at *7-8.
149. Pace & Trautman, Mission Critical, supra note 83, at 923-24.
150. Chou, 2020 WL 5028065, at *20.
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the indirect subsidiary's unlawful acts or whether the risk was mission
critical to the parent corporation. This is important in the banking
context because financial institutions are typically structured with a
holding company owning the bank itself.151

The next successful Caremark claim centered on a dramatic aviation
catastrophe-346 lives were lost in two separate crashes of the 737 MAX,
an aircraft manufactured by the Boeing Company ("Boeing"), which
boasts a workforce of over 130,000 and is the leading U.S. airplane
manufacturer. 152 Boeing took shortcuts, rushing the 737 MAX to market
to keep pace with chief rival Airbus SE. 153 To simplify certification by the
Federal Aviation Administration ("FAA"), Boeing designed the 737 MAX
as a "derivative plane."154 Changes to the engine caused a shift in its
center of gravity.155 A software solution was introduced to prevent issues
with the nose tilting up during flight, but it inadvertently caused the
opposite problem if a sensor malfunctioned.156 Training for the 737 MAX
was tablet-, not simulator-, based, and the software problem was omitted
from manuals and training materials.157

The tragic 737 MAX crashes had profound implications for Boeing.
Within days of the second crash, every major aviation regulator
worldwide ordered the 737 MAX grounded. 158 Boeing's 737 MAX fleet
remained grounded globally for twenty months. 159 Despite its initially
restrained reaction to the first crash, the board later ousted the CEO. 160
In 2020, Boeing's estimated related expenses exceeded $20 billion in non-
litigation costs. 161 Boeing agreed to pay over $2.5 billion to settle criminal
charges brought by the DOJ and $200 million to settle civil claims
brought by the Securities and Exchange Commission ("SEC"). 162

151. This is true whether the holding company is a bank holding company or a financial
holding company. See Jeremy C. Kress, Solving Banking's "Too Big to Manage" Problem,
104 MINN. L. REV. 171, 178 (2019) (discussing the difference). For simplicity's sake, this
Article will use bank holding company or just holding company throughout.

152. David Gelles, Crisis Reveals 'Sick' Culture Inside Boeing, N.Y. TIMES, Oct. 15, 2021,
at Al; In re Boeing Co., No. 2019-0907-MTZ, 2021 WL 4059934, at *12, *16 (Del. Ch. Sept.
7, 2021).

153. Boeing, 2021 WL 4059934, at *7-8.
154. Id. at *7.
155. Id. at *8.
156. Id.
157. Id. at *9-10.
158. Id. at *17.
159. Id. at *20.
160. Id. at *19-20.
161. Id. at *20.
162. Press Release, Off. of Pub. Affs., U.S. Dep't of Just., Boeing Charged with 737 Max

Fraud Conspiracy and Agrees to Pay over $2.5 Billion (Jan. 7, 2021),
https://www.justice.gov/opa/pr/boeing-charged-737-max-fraud-conspiracy-and-agrees-pay-
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The Delaware Court of Chancery termed the Boeing directors'
conduct as "a sustained or systematic failure of the board to exercise
oversight."16 3 Missing a dedicated product safety committee, the audit
committee provided inadequate safety supervision and the overall board
did not sufficiently prioritize safety.1 64 Safety updates were at
management's discretion rather than scheduled. 165 Boeing is unusual,
involving both a Type I implementation failure claim and a Type II
monitoring failure claim. Plaintiffs contended that the board's inaction
in the period prior to the first crash constituted a Type I claim, and its
inaction in the period between the crashes implied both Type I and Type
II claims. 166 The defendant directors settled the fiduciary claims for
$237.5 million, paid to Boeing from Directors and Officers ("D&O")
insurance.167

B. 2023 Caremark Developments

The year 2023 proved to be a big year for Caremark claims. The most
significant developments were a successful-then-not-successful claim
against an officer of McDonald's Corporation, a partially successful claim
against Walmart, Inc. directors and officers, a successful claim against
Facebook, Inc. (now "Meta Platforms, Inc.") directors and officers, and a
claim filed against Fox Corporation directors.1 68

over-25-billion; Press Release, Sec. Exch. Comm'n, Boeing to Pay $200 Million to Settle
SEC Charges That It Misled Investors About the 737 MAX (Sept. 22, 2022),
https://www.sec.gov/news/press-release/2022-170.

163. Boeing, 2021 WL 4059934, at *25 (quoting In re Citigroup Inc., 964 A.2d 106, 122
(Del. Ch. 2009)).

164. Id. at *26-28.
165. Id. at *28-29.
166. Pace & Trautman, Mission Critical, supra note 83, at 927 (citing Boeing, 2021 WL

4059934, at *25); see also Ont. Provincial Council of Carpenters' Pension Tr. Fund v.
Walton, No. 2021-0827-JTL, 2023 WL 3093500, at *32 (Del. Ch. Apr. 26, 2023)
('Simultaneously advancing both a [Type II failure-to-monitor claim] and [a Type I failure-
to-implement claim] can seem counterintuitive, because to successfully plead a [failure-to-
monitor claim] requires facts supporting an inference that red flags reached the relevant
fiduciary, and the fact that the red flags reached the fiduciary may suggest that an
information system existed. But that will not always be so. . . . In Boeing, the first crash of
the 737 MAX was a blazing red flag, and the Boeing directors did not need an internal
information system to learn about it.").

167. Stipulation & Agreement of Compromise, Settlement, and Release at 27, In re
Boeing Co., (Del. Ch. Nov. 5, 2021) (No. 2019-0907),
https://www.osc.state.ny.us/files/press/pdf/stipulation-of-settlement-boeing.pdf; see also
Bird & Manning Magid, supra note 118, at 22-27 (discussing the Boeing decision at length).

168. In re McDonald's Corp., 289 A.3d 343 (Del. Ch. Jan. 26, 2023); Transcript of
Telephonic Hearing, In re Facebook, Inc., (Del. Ch. May 10, 2023) (No. 2018-0307-JTL);
Ont. Provincial Council of Carpenters' Pension Tr. Fund, C.A. No. 2021-0827-JTL, 2023
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The first successful Caremark claim of 2023 answered the then-open
question of whether officers, and not just directors, of Delaware
corporations were susceptible to oversight claims. Here, McDonald's
shareholders brought suit for a failure of oversight against David
Fairhurst, the company's Executive Vice President and Global Chief
People Officer.1 69 They contended that he "disregarded clear warning
signs" (i.e., they brought a Type II claim) involving sexual harassment
and misconduct. 170 This encompassed Fairhurst's own transgressions
and a string of public incidents involving sexual harassment, including
organized complaints by restaurant staff and a multi-city strike.171 The
Delaware Court of Chancery found Fairhurst in breach of his fiduciary
duties.172

The plaintiffs' victory was short-lived, however. The chancery court
later dismissed the Caremark claim against Fairhurst. 173 Although the
plaintiffs had adequately pleaded a breach of fiduciary duty, they had not
adequately pleaded demand futility.174 This was not unexpected. The
primary impediment to officer liability under Caremark was not the
question of whether oversight duties apply to officers, but rather was the
usual impediment to derivative suits against officers-showing demand
futility. 175 The chancery court does not trust directors to sue themselves,
but it has consistently shown it is willing to trust a board to choose
whether to sue the officers it oversees (or to choose another method of
discipline, including termination). 176 The chancery court also dismissed

WL 3093500 (Del. Ch. Apr. 26, 2023); Complaint, Schwarz v. Fox Corp., (No. 2023-0418),
2023 WL 2954864 (Del. Ch. Apr. 11, 2023).

169. McDonald's Corp., 289 A3d at 349.
170. Id. at 376. The potential for Caremark liability tied to sexual harassment was

recognized by Professors Hemel and Lund during the #MeToo Movement. Daniel Hemel &
Dorothy S. Lund, Sexual Harassment and Corporate Law, 118 COLUM. L. REV. 1583, 1630-
31(2018).

171. McDonald's Corp., 289 A.3d at 350.
172. Id. at 280-82.
173. Order Granting Dismissal Under Rule 23.1, McDonald's Corp., 291 A3d.
174. See id.
175. See Amitai Aviram, Officer's Fiduciary Duties and the Nature of Corporation

Organs, 2013 U. ILL. L. REV. 763, 782-83 (noting that Delaware corporation law provides
general procedural cover "by refusing to cause the corporation to sue the officer").

176. See Lawrence A. Hamermesh & A. Gilchrist Sparks III, Corporate Officers and the
Business Judgment Rule: A Reply to Professor Johnson, 60 BuS. LAW. 865, 867 n.13 (2005)
('The board of directors could itself cause the corporation to bring litigation against an
officer, but as Professor Johnson points out, there are non-litigation disciplinary tools
available to the board (such as reduction of responsibility or compensation, arbitration,
adverse publicity and outright termination) that tend to make formal litigation a rarity. It
is therefore perhaps not so surprising after all that judicial opinions addressing the
standard of liability of non-director officers have been rare." (internal citations omitted)).
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the Caremark claim against McDonald's directors. 177 The McDonald's
decision is important in the banking context because it shows that
oversight claims are a threat to bank executives, not just bank directors.
This is particularly true for a failed bank. 178

The claims against Walmart stemmed from its role as a retailer (via
its pharmacies) and a wholesale distributor of prescription opioids. 179

Walmart distributed over five billion opioid pills in a six-year period. 180

Given the ravages of the opioid epidemic, Walmart attracted lawsuits by
private parties, state attorneys general, and the Department of Justice
("DOJ"), most of which it settled for $3.1 billion (on top of its attorneys'
fees and reputational harm). 181

The Caremark suit against Walmart directors and officers alleges
they knowingly allowed Walmart to violate a Drug Enforcement
Administration ("DEA") settlement; the federal Controlled Substances
Act ("CSA") as a retail pharmacy; and the CSA as a wholesale
distributor. 182 For each of those three categories of wrongdoing, the
plaintiffs advanced three theories of liability: what the Delaware Court
of Chancery labels "a Massey Claim, a Red-Flags Claim, and an
Information-Systems Claim." 183 Under the terminology used in this
Article, these are a per se claim, a Type II failure to monitor claim, and a
Type I failure to implement claim. The chancery court dismissed the
claims related to Walmart's compliance with the CSA as a wholesale
distributor but sustained the claims related to the DEA settlement and
Walmart's compliance with the CSA as a retail pharmacy.184

Walmart damaged prospects for its directors by extensively redacting
the documents it produced in response to the plaintiffs' Section 220
requests, leading the chancery court to make damaging inferences. 185
Once again, the chancery court drew a negative inference from the
absence of non-privileged documents dealing with the underlying

177. Order Granting Dismissal Under Rule 23.1, McDonald's Corp., 291 A3d at 701.
178. Cf. Hamermesh & Sparks, supra note 176, at 867 n.13 ("[J]udicial opinions

addressing the standard of liability of non-director officers have been rare, and often arise
in or after bankruptcy or insolvency proceedings."); see also Gareth McHugh, Comment,
From Director Liability to Officer Liability to ESG Caremark Claims: A Natural Evolution?,
10 EMORY CORP. GOVERNANCE & ACCOUNTABILITY REV. 249, 252 (2023) (discussing the
potential for Caremark claims to extend into the ESG-context post-McDonald's).

179. On. Provincial Council of Carpenters' Pension Tr. Fund v. Walton, No. 2021-0827-
JTL, 2023 WL 3093500, at *1 (Del. Ch. Apr. 26, 2023).

180. Id.
181. Id.
182. Id.
183. Id.
184. Id. at *2.
185. Id. at *3.
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unlawful acts at issue.186 Boards that only discuss mission critical issues
with counsel leave themselves open to negative inferences leading to
oversight liability.187 As has been the chancery court's habit in deciding
post-Marchand Caremark claims, the court paid close attention to the
activities of board committees. The relevant committees here were the
Executive Committee, which acted on the board's behalf between
meetings and controlled the flow of information to the full board, and the
Audit Committee, which was responsible for compliance oversight. 188

Directors who were on neither committee, though, still largely "received
the same information, made the same decisions, and failed to act in the
same manner" and were thus susceptible to liability. 189 As in McDonald's,
the claims were not targeted against directors alone: two (non-director)
officers were sued as well.190 The plaintiffs alleged the officers breached
their fiduciary duties in the same ways as the directors and that they
further breached their duties with failures to notify the board of
compliance issues. 191

In contrast with Blue Bell, which only made ice cream, Walmart is
much more than a pharmacy. Its "Health and Wellness Division" alone
"generated at least [eight percent] of Walmart's annual revenues since
2011."192 In regard to the DEA settlement, Walmart produced evidence
that its audit committee was aware of the DEA settlement and that
inadequate funding had been provided for compliance; but did not
produce non-privileged documents with unredacted evidence of the audit
committee taking action in response to the funding issue, for example. 193
The chancery court also inferred that the audit committee failed to act
after being presented a compliance plan that would not be fully

186. Id. at *4 ('Legal advice undoubtedly is an input into those discussions and
decisions, but if directors and officers are doing their jobs, then there will be non-privileged
discussions and decisions about what are inherently and ultimately business decisions
(which the business judgment rule generally will protect)."); see also Teamsters Loc. v.
Chou, No. 2019-0816, 2020 WL 5028065, at *1 (Del. Ch. Aug. 24, 2020) (inferring that a
board knew about a subpoena but took no remedial action when that subpoena appeared
in the company's 10-K but was not mentioned in its produced board minutes).

187. See Pace & Trautman, Mission Critical, supra note 83, at 943-44 ('Third-party
reports that the board would be unwilling to produce in an attempt to protect attorney-
client privilege would be of limited use in defending a Caremark claim. . . ."). See generally
Shapira & Eckstein, supra note 123 (discussing the outsized role that gatekeepers such as
outside counsel play in corporate compliance).

188. Walton, 2023 WL 3093500 at *5.
189. Id. at *40.
190. Id. at *27, *51.
191. Id. at *27.
192. Id. at *5.
193. Id. at *9.



2024] FINANCIAL INFORMATION D&O LIABILITY 483

implemented until two years after the DEA settlement expired.194 The
chancery court made similar inferences on other issues. 195

Walmart had different responsibilities under the law when acting as
a wholesale distributor of opioids than it did when acting as a retail
pharmacy.196 Its controls for its wholesale distribution operation were,
until November 2010, plainly inadequate.197 What changed that month
is that Walmart, for the first time, implemented a written compliance
policy for its wholesale distribution business. 198 Management briefed the
executive committee and the audit committee on the new policy. 199
Walmart updated and improved its compliance system, with the audit
committee signing off on the proposed changes in February 2015.200
Problems with that system did not reach the audit committee until
November 2017.201 Although claims tied to the DEA settlement and
Walmart's retail pharmacy business survived, the chancery court
dismissed for failure to adequately plead demand futility claims tied to
the whole distributor business because the plaintiffs failed to show that
the board knew about those issues before 2016.202 Litigation that started
in 2016 served as red flags, but management responded by deciding to
wind down Walmart's wholesale prescription drug distribution
business. 203 This was a management decision, not a board decision, but
the plaintiffs did not "[e]xplain what causally related harm resulted from
the directors not taking action before the management team did."20 4

The two officers sued were both compliance officers. 205 One was
Senior Vice President and Global Chief Compliance Officer. 206 The other
was Senior Vice President and Chief Compliance Officer for Walmart
Stores. 207 In two quick paragraphs, the Delaware Court of Chancery
resolved the claims against the officer defendants using the same logic it
applied as against the directors. 208 The chancery court dispensed with
the defendants' demand arguments by ruling that the potential for

194. Id. at *10.
195. Id. at *10-17.
196. Id. at *18.
197. Id.
198. Id.
199. Id.
200. Id. at *19.
201. Id. at *20.
202. Id. at *49.
203. Id.
204. Id.
205. Id. at *51.
206. Id. at *12.
207. Id.
208. Id. at *51.
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liability against the directors also rendered them incapable of judging
whether to pursue claims against the officers themselves. 209 Little
consideration was given to whether Caremark would apply any
differently against officers, although the chancery court faulted them for
not making "a sufficient report to the Board regarding Walmart's
shortcomings." 210

We can learn four lessons from the successful claims against
Walmart directors, if we have not learned them already. To begin, the
Delaware Court of Chancery is more amenable than ever to drawing
aggressive inferences in favor of the plaintiff on a motion to dismiss.
Directors' hopes of a dismissal will live and die by the response to a
Section 220 request.211 Partly, the key is not being overly aggressive in
making redactions and marking documents as privileged. Partly, the key
is proactively ensuring that board work results in documentation
suitable for later production in response to a Section 220 claim. Taking
compliance action is not enough to escape liability if it is clear the
compliance plan will fail. 212 Finally, the quality of the lawyering on the
plaintiffs' side matters. The plaintiffs here benefited from a complaint
that, while long, "was not a pastiche of prolix invective, but rather a
detailed effort to assert viable derivative claims."213

Walton is also important for its careful analysis of the rare
circumstances in which Type I and Type II claims can occur
simultaneously. 214 It additionally distinguishes between failure-to-
implement claims, failure-to-monitor claims, and what it calls Massey
claims (what one of us has called per se claims). 215 Equally important is
its discussion of the distinction between permissible business judgments
about legal risk and impermissible business judgments "to cause or allow
the corporation to break the law."2 16 It also casts growing doubt on the

209. Id.
210. Id.
211. See Shapira, New Era, supra note 123, at 1870-78 (discussing the importance of

Section 220 requests to Caremark claims and how changes to Section 220 doctrine helped
facilitate this state of affairs).

212. See Walton, 2023 WL 3093500, at *35 (noting that Walmart took action, but the
directors knew that action would be insufficient to comply with the DEA settlement).

213. Id. at *27.
214. Id. at *32.
215. Compare id. at *31 ("The Massey Claim looks for or implies an affirmative decision

to violate the law, which is similarly a decision to act in bad faith."), with Pace, Rogue
Corporations, supra note 85, at 4 ("The treatment of corporate violations of law at the
board's direction under Delaware fiduciary obligation doctrine is an underappreciated
topic. Rather than the business judgment rule, such violations trigger a per se standard of
liability.").

216. Walton, 2023 WL 3093500, at *33-34.
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reasonable conclusion from Marchand that oversight liability is limited
to "mission critical" risks. The "Health and Wellness Division" (which
sold much more than just opioids) had generated "at least [eight percent]
of Walmart's annual revenues since 2011."217 Issues in that division
wound up costing Walmart over $3 billion,218 but Walmart reported over
$611 billion in revenue and operating income of over $20 billion for its
2023 fiscal year. 219 Its opioid compliance issues simply did not threaten
the company as an ongoing concern.

By the time the Delaware Court of Chancery decided claims against
directors of Facebook, successful Caremark claims had become so ho-hum
that the chancery court was willing to sustain claims during a telephonic
hearing. 220 Despite the format, the chancery court's analysis is quite
detailed. The chancery court granted the defendants' motion to dismiss
in part and denied it in part. 221 Facebook was, like AIG or Massey, 222 a
company with "so many violations that it supports a pleading stage
inference that management is operating an enterprise based on
recidivous law breaking." 223 Notwithstanding the limited audience, the
chancery court laid it out in stark and unambivalent terms, writing that
the complaint:

[T]ells a story of directors who were on notice of the law breaking,
and who either affirmatively went along with it or consciously
disregarded it. What we don't have is a little lawbreaking. What
we don't have is isolated lawbreaking. What we don't have are
immaterial violations. This is, thus, not a case like Fisher v.
Sanborn or Reiter v. Fairbank or Hormon v. Abney. This is a case
involving alleged wrongdoing on a truly colossal scale. 224

Facebook's issues here stemmed from access Facebook gave third-
party applications and device manufacturers to Facebook users'
information. 225 A Federal Trade Commission ("FTC") investigation led to
a 2012 consent order under which Facebook agreed to stop illegally
sharing user information, to "inform users of the categories of nonpublic

217. Id. at *5.
218. Id. at *1.
219. Walmart, Inc., Annual Report (Form 10-K) (Mar. 17, 2023).
220. Transcript of Telephonic Rulings of the Ct. on Defs.' Motion to Dismiss, In re

Facebook, Inc., (Del. Ch. Ct. May 10, 2023) (No. 2018-0307-JTL) (on file with authors).
221. Id. at 4:11-13.
222. See In re Massey Energy Co., No. 5430, 2011 WL 2176479, at *1 (Del. Ch. May 31,

2011); In re Am. Int'l Grp., Inc., 965 A.2d 763, 827-31 (Del. Ch. 2009).
223. Transcript of Telephonic Rulings at 4:19-23, Facebook, No. 2018-0307-JTL.
224. Id. at 4:24-5:9.
225. Id. at 6:5-19.
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information that would be disclosed to third parties," and to obtain user
consent before overriding their expressed privacy preferences. 226 The
consent order also required Facebook to implement a privacy compliance
program. 227

Facebook was openly flouting the consent order within three
months. 228 The policy of violating the consent order was personally
approved by two top Facebook officials (one of whom was Mark
Zuckerberg). 229 As to the board, the Delaware Court of Chancery
described "a string of red flags that were readily apparent." 230 Over the
span of a little over a year, Facebook was hit with fines from Germany,
France, and the EU. 231 The board and its audit committee were put on
notice in late 2017.232 The Cambridge Analytica scandal led the FTC to
announce an investigation into Facebook violating the 2012 consent
order. 233 The board bargained for Facebook to pay a fine of $5.5 billion-
"[twenty] times larger than any previous data security fine imposed
worldwide [and fifty] times larger than Facebook's maximum liability"-
allegedly in an attempt to avoid personal liability for Zuckerberg. 234

Facebook settled SEC charges for another $100 million. 235

The plaintiffs in Facebook only brought Type II failure-to-monitor
claims and per se claims, not Type I failure-to-implement claims. 236 In
sum:

The theory is that the board did know-that they either did know
because it was brought to their attention, of only through red
flags, and then they consciously did nothing about it; or they did
know and approved it and went along with it because it was a
way for Facebook to make more money.237

The two officer-directors (including Zuckerberg) faced a substantial
risk of liability and thus could not consider a demand.238 Peter Thiel could
not consider a demand due to connections between him and

226. Id. at 6:20-7:10.
227. Id. at 7:11-8:6.
228. Id. at 8:7-17.
229. Id. at 8:9-13.
230. Id. at 10:22-23.
231. Id. at 11:1-9.
232. Id. at 11:10-23.
233. Id. at 12:9-24.
234. Id. at 13:2-12.
235. Id. at 13:14-22.
236. Id. at 20:5-13.
237. Id. at 20:14-24.
238. Id. at 29:11-20.
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Zuckerberg. 239 Another director both had close ties to Zuckerberg and,
himself, faced a substantial risk of liability.240 Three additional directors
(the plaintiffs only needed one) lacked independence and thus could not
consider a demand. 24 1

As with Walton, Facebook is worth reading for its careful analysis. A
highlight is the Delaware Court of Chancery explaining that, in
considering whether a director can consider a demand, the court will look
at each individual director and ask whether they face substantial risk of
liability, whether they are independent, and whether they are
interested.242 Any of the three will prevent a director from fairly
considering a demand, and the plaintiff can successfully plead any
combination in order to show demand futility. 243 Interestingly, the
derivative suit against the Facebook directors was originally filed in
2018, before the Delaware Supreme Court decided Marchand.244 It also
features the rare successful claim for waste-which is a species of bad
faith.245 Importantly, as with McDonald's and Walton, Facebook involves
successful claims against corporate officers. 246

The Fox litigation has yet to produce a ruling on the Caremark
claims. The complaint argues the defendant directors "knowingly allowed
the news channel [Fox News] to broadcast, promote, and perpetuate a
false election fraud story in connection with the 2020 U.S. Presidential
election." 247 It brings claims against Rupert and Lachlan Murdoch in
their capacities as both directors and officers. 248 As a publicly-traded
media company, the complaint notes that Fox is subject to an accounting
metric judging journalistic integrity. 249 Fox Corporation's actions created

239. Id. at 30:3-16. Interestingly, this issue had gone the other way with Thiel in a prior
case, but the plaintiffs reached a different result with additional allegations. Id.

240. Id. at 29:21-30:2.
241. Id. at 30:23-36:1; see also id. at 42:2-7 ("As to Rule 23.1, I explained in the context

of Count I why the current board cannot make a decision regarding a claim on these matters
that puts Zuckerberg at risk .... That same analysis holds for Count II.").

242. Id. at 22:2-13.
243. Id.
244. Id. at 16:23-24; Marchand v. Barnhill, 212 A.3d 805 (2019).
245. Transcript of Telephonic Rulings at 43:15-20, Facebook, No. 2018-0307-JTL.
246. Id. at 25:17-22; see also IAN FLEMING, GOLDFINGER 204 (Jonathan Cape ed. 1959)

('Once is happenstance. Twice is coincidence. The third time it's enemy action."). This is
the third time.

247. Complaint at 2, Schwarz v. Fox Corp., No. 2023-0418 (Del. Ch. Apr. 11, 2023). The
lawsuit targets officers of Fox, but only officers who also serve as directors. See id. at 8-10
(detailing the defendants).

248. See id. at 56-57 (alleging a claim against the two in their capacity as officers); see
also id. at 57-58 (alleging a claim against Rupert Murdoch in his capacity as controlling
shareholder).

249. Id. at 43.
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legal trouble for itself, including defamation lawsuits by two voting
machine companies that threatened massive liability.250 The complaint
alleges both Type I failure-to-implement and Type II failure-to-monitor
Caremark claims. 251 Fox News is a subsidiary of Fox, but the complaint
alleges that two of the defendant directors were heavily involved in Fox
News operations. 252

The Fox complaint is interesting because it was filed before (almost
immediately before) Fox settled the Dominion lawsuit (for an eye popping
$787 million). 253 It involves a major news organization and defamation
litigation, raising free speech and First Amendment concerns. 254 It
involves corporate actions that may have caused considerable social
harm, even if that social harm may not have had direct negative financial
consequences for the corporation-the complaint alleges that "Fox's
spreading of election fraud conspiracy theories is directly linked to the
January 6, 2021 violent attack on the United States Capitol by Trump
supporters." 255 It is not clear that the social harm had direct negative
financial consequences for Fox because it was balancing the risk of
defamation liability against the risk of losing market share. 256 It involves
an attempt to hold directors of a parent corporation (Fox Corporation)
responsible for failures of oversight related to the misfeasance of a
subsidiary (Fox News Network, LLC) that provides a very large portion
of the parent company's profits. 257 It alleges that some directors
attempted to stop the unlawful corporate acts but others knew and did

250. Id. at 2 (citing US Dominion, Inc. v. Fox News Network, LLC, No. CV N21C-03-257
EMD, 2022 WL 100820 (Del. Super. Jan. 10, 2022); Smartmatic USA Corp. v. Fox Corp.,
213 A.D.3d 512 (N.Y. App. Div. 2023)).

251. Id. at 5.
252. Id. at 23-29.
253. The Fox complaint was filed on April 11, 2023. Id. at 1. The Dominion lawsuit was

settled just as trial was to begin on April 18, 2023. David Brauder et al., Fox, Dominion
Reach $787M Settlement over Election Claims, AP NEWS (Apr. 18, 2023, 8:32 PM),
https://apnews.com/article/fox-news-dominion-lawsuit-trial-trump-2020-
Oac7lf75acfacc52ea80b3e747fb0afe. The trial court in the Dominion lawsuit had already
denied Fox's and Fox News' motions for summary judgment and granted Dominion's motion
for summary judgment in part before the Fox complaint was filed. Fox, No. 2023-0418, at
34.

254. Brauder, supra note 253.
255. Fox, No. 2023-0418, at 4.
256. See id. at 3 (alleging Fox was motivated by a fear of losing viewers to a rival network

if it didn't aggressively shade its coverage). See generally Pace, Rogue Corporations, supra
note 85, at 14-40 (discussing policy considerations around corporations strategically
violating the law).

257. Fox, No. 2023-0418, at 2, 23.



2024] FINANCIAL INFORMATION D&O LIABILITY 489

nothing. 258 The consequences of the Delaware Supreme Court's decision
in Marchand continue to be felt in 2023 and beyond.259

IV. LIABILITY OF FINANCIAL INSTITUTION OFFICERS AND DIRECTORS

Elsewhere, Trautman has observed that, "[c]orporations are created
by state-granted charters, their governance dictated by state law, with
corporate directors responsible for managing the affairs of the
corporation." 260 In the American economic system, job creation and
economic stability may depend, "[t]o a considerable extent, [on] the
success or failure of corporate governance [to] determine the level . . . of
and the ability of society to provide food, housing, and healthcare to its
population." 261 In addition, "Delaware courts have stated the business
judgment rule is a 'presumption that in making a business decision the
directors of a corporation acted on an informed basis, in good faith and
in the honest belief that the action taken was in the best interests of the
company."' 262 Federal law both narrows and broadens the fiduciary
duties of directors and officers of failed financial institutions.26 3

258. Id. at 23.
259. See, e.g., Aneiros & Woody, supra note 116, at 769-73 (discussing the effect of

Caremark doctrine's invigoration on D&O insurance).
260. Lawrence J. Trautman, The Matrix: The Board's Responsibility for Director

Selection and Recruitment, 11 FLA. ST. U. BUs. REv. 75, 78 (2012) [hereinafter, Trautman,
The Matrix] (citing DEL. CODE ANN. tit. 8, § 141(a) (1991) ('The business and affairs of
every corporation organized under this chapter shall be managed by or under the direction
of a board of directors, except as may be otherwise provided in this chapter or in its
certificate of incorporation.")). "While more than half of all publicly [traded] United States
corporations are chartered under the laws of the state of Delaware, corporate counsel and
directors will want to closely examine the laws of relevant states when considering any
particular matter." Id. at 78 n.2; see also Gilson & Kraakman, Delaware's Intermediate
Standard for Defensive Tactics: Is There Substance to Proportionality Review?, 44 BuS.
LAW. 247, 248 (Feb. 1989) ('Delaware corporate law ... governs the largest proportion of
the largest business transactions in history."); Bradley R. Aronstam, The Interplay of
Blasius and Unocal A Compelling Problem Justifying the Call for Substantial Change, 81
OR. L. REV. 429, 430 n.4 (2002) (discussing why corporations prefer Delaware as their
choice for incorporation) (citing Jill E. Fisch, The Peculiar Role of the Delaware Courts in
the Competition for Corporate Charters, 68 U. CIN. L. REV. 1061, 1061 (2000)).

261. Lawrence J. Trautman et al., Corporate Directors: Who They Are, What They Do,
Cyber and Other Contemporary Challenges, 70 BUFF. L. REV. 459, 467 (2022) [hereinafter,
Trautman et al., Corporate Directors].

262. Trautman, The Matrix, supra note 260 (citing Unitrin, Inc. v. Am. Gen. Corp., 651
A.2d 1361, 1373 (Del. 1995) (quoting Aronson v. Lewis, 473 A.2d 805, 812 (Del. 1984))).

263. Dorothy S. Lund, Federalizing Fiduciary Duty: The Altered Scope of Officer
Fiduciary Duty Following Orderly Liquidation Under Dodd-Frank, 17 STAN. J.L. BUs. &
FIN. 223, 224 (2012).
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A. Corporate Governance and Risk Management

Corporate boards of directors are required to govern many
troublesome areas of risk, including: bribery and corruption exposure
resulting from international business conducted in many different
cultures; 264  cybersecurity and the impact of new technological
developments; 265 faulty and dangerous products; 266 crisis situations (such

264. See, e.g., Lawrence J. Trautman, Rapid Technological Change and U.S.
Entrepreneurial Risk in International Markets: Focus on Data Security, Information
Privacy, Bribery and Corruption, 49 CAPITAL U. L. REV. 67, 69-70 (2021); Lawrence J.
Trautman & Joanna Kimbell, Bribery and Corruption: The COSO Framework, FCPA, and
U.K. Bribery Act, 30 FLA. J. INT'L L. 191, 193 (2018); Lawrence J. Trautman & Kara
Altenbaumer-Price, Lawyers, Guns and Money: The Bribery Problem and U.K. Bribery Act,
47 INT'L LAW. 481, 482-83 (2013); Lawrence J. Trautman & Kara Altenbaumer-Price,
Foreign Corrupt Practices Act: An Update on Enforcement and SEC and DOJ Guidance, 41
SEC. REG. L.J. 241, 241 (2013); Lawrence J. Trautman, American Entrepreneur in China:
Potholes on the Silk Road to Prosperity, 12 WAKE FOREST J. Bus. & INT'L PROP. L. 427, 490-
91 (2012); Lawrence J. Trautman & Kara Altenbaumer-Price, The Foreign Corrupt
Practices Act: Minefield for Directors, 6 VA. L. & Bus. REV. 145, 147-49 (2011).

265. See, e.g., Michael J. Conklin, Brian Elzweig & Lawrence J. Trautman, Legal
Recourse for Victims of Blockchain and Cyber Breach Attacks, 23 U.C. DAvIs Bus. L.J. 135,
145 (2022-2023); Mohammed T. Hussein, Lawrence J. Trautman & Reginald Holloway,
Technology Employment, Information and Communications in the Digital Age, 103 J. PAT.
& TRADEMARK OFF. SOCY. 101, 120 (2023); Mohammed T. Hussein & Lawrence J.
Trautman, The Internet of Things (IoT) in a Post-Pandemic World, J.L. & CYBER WARFARE
(forthcoming) (manuscript at 62) (on file with authors); Pace & Trautman, Mission Critical,
supra note 83, at 895-96; Neal F. Newman, Brian Elzweig & Lawrence J. Trautman, The
SEC Proposed Cybersecurity Infrastructure Rules and New Disclosure Requirements,
(forthcoming) (manuscript at 12); Scott J. Shackelford, Lawrence J. Trautman & W.
Gregory Voss, How We Learned to Stop Worrying and Love AL: Analyzing the Rapid
Evolution of Generative Pre-Trained Transformer (GPT) and its Impacts on Law, Business,
and Society, 34 ALB. L.J. SC1. & TECH. (forthcoming) (manuscript at 68-69) (on file with
authors); Lawrence J. Trautman et al., Understanding Cyber Risk: Unpacking and
Responding to Cyber Threats Facing the Public and Private Sectors, 78 U. MIAMI LAW REV.
(forthcoming) (manuscript at 38-39) (on file with authors); Lawrence J. Trautman & Neal
F. Newman, A Proposed SEC Cyber Data Disclosure Advisory Commission, 50 SEC. REGUL.
L.J. 199, 206 (2022); Lawrence J. Trautman, E-Commerce, Cyber and Electronic Payment
System Risks: Lessons from PayPal, 16 U.C. DAVIS BUS. L.J. 261, 282 (2016); Lawrence J.
Trautman & Mason J. Molesky, A Primer for Blockchain, 88 UMKC L. REV. 239, 270 (2019);
Lawrence J. Trautman & Peter C. Ormerod, WannaCry, Ransomware, and the Emerging
Threat to Corporations, 86 TENN. L. REV. 503, 541 (2019); Lawrence J. Trautman, Sam
Altman, OpenAL, and The Importance of Corporate Governance,
https://ssrn.com/abstract=4679613.

266. See, e.g., Marianne M. Jennings & Lawrence J. Trautman, Ethical Culture and
Legal Liability: The GM Switch Crisis and Lessons in Governance, 22 B.U. J. SCI. & TECH.
L. 187, 227-28 (2016).
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as the global COVID-19 pandemic); 267 privacy issues and compliance; 268

and corporate self-inflicted wounds. 269 If only to remain competitive,
financial institutions in particular find themselves dealing with
progressively complicated payment system issues brought about from
rapidly emerging technologies such as blockchain and virtual
currencies. 270 For efficiency, "[c]orporate directors ... conduct[] their
work through a committee system. Three standing committees are found
on almost all boards: audit, compensation, and nomination and
governance." 271

B. Role of the Board's Audit Committee

In many corporations, "risk management" topics are agenda items for
the board's audit committee. Judge Bernice Donald writes, "[c]ompany
boards and their audit committees must constantly be aware of
developments impacting them. The last five decades have witnessed a
continuing growth and maturity in recognition of the importance of the
board's audit committee to the conduct of corporate governance." 272

During recent years:

[C]orporate audit committees have been faced with significant
stressors: the global Covid-pandemic; resultant disruption to
supply chains; war in Europe and decline in economic growth
combined with rampant inflation; increased global political
instability; continued cyber-attacks, and increased regulatory
disclosure demands resulting from threatening climate change
and disruptive technological advances.273

267. See, e.g., Lawrence J. Trautman, The Board's Responsibility for Crisis Governance,
13 HASTINGS BUS. L.J. 275, 281-82 (2017).

268. See Lawrence J. Trautman, Governance of the Facebook Privacy Crisis, 20 PITTS. J.
TECH. L.& POLY 43, 52 (2019-2020).

269. See Lawrence J. Trautman et al., Ethical Failure at Theranos, (forthcoming)
(manuscript at 33) (on file with authors); Lawrence J. Trautman & Larry D. Foster II, The
FTX Crypto Debacle: Largest Fraud Since Madoff?, U. MEMPHIS L. REV. (forthcoming)
(manuscript at 72-73) (on file with authors).

270. Lawrence J. Trautman, Is Disruptive Blockchain Technology the Future of
Financial Services?, 69 CONSUMER FIN. L.Q. RPT. 232, 232 (2016); Lawrence J. Trautman
& Alvin C. Harrell, Bitcoin Versus Regulated Payment Systems: What Gives?, 38 CARDozo
L. REV. 1041, 1043 (2017).

271. See Trautman et al., Corporate Directors, supra note 261, at 471.
272. Bernice Donald et al., Crisis at the Audit Committee: Challenges of a Post-Pandemic

World, REV. BANKING & FIN. L. (forthcoming).
273. Id.
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Having served on and as chair of the audit committees of many major
corporations for more than twenty-five years, experienced director
Michele Hooper states:

The responsibility for audit committees falls into a couple of
buckets, the most important of which is responsibility for
ensuring that the organization is appropriately addressing the
issue of financial reporting and that the committee has reviewed
the alignment of the company's audit and audit-financial
reporting structure. Compliance with complex and constantly-
changing regulations and rules as to what the audit committee
should be doing and the audit itself requires both time, expertise
and experience to ensure management's responsibility for
accurate and complete financial numbers. While the external
auditors are providing assurance, responsibility begins and ends
with company management. 274

C. Potential Application of Caremark in the Bank Failure Context

A typical structure for U.S. banks is for the bank itself-which is
subject to a variety of rules and regulations that non-banks are not-to
be a subsidiary of a holding company. The bank holding company is
typically a corporation. 275 The bank holding company is likely a Delaware
corporation, even if the bank itself has its operations and is organized
elsewhere. 276 Each of these was true for California-based Silicon Valley
Bank, which was a subsidiary of the holding company SVB Financial
Group, itself a Delaware corporation. 277

The directors of the bank holding company owe the same fiduciary
duties to the holding company as do directors of any other Delaware
corporation. 278 This is a tall order, as bank holding companies are no
longer "limited to engaging in traditional banking and closely related
activities," but can now also "engage in an expanded range of financial
activities, including investment banking and insurance underwriting." 279

274. Trautman et al., Corporate Directors, supra note 261, at 467-72 (2022).
275. See, e.g., SVB Fin. Grp., Annual Report (Form 10-K) (Feb. 24, 2023) (noting that

SVB Financial Group is a Delaware corporation),
https://d18rn0p25nwr6d.cloudfront.net/CIK-0000719739/f36fc4d7-9459-41d7-9e3d-
2c468971b386.pdf.

276. See, e.g., id. (noting that SVB Financial Group is a Delaware corporation, but that
Silicon Valley Bank was a California bank).

277. Id.
278. Ren6e Adams & Hamid Mehran, Bank Board Structure and Performance: Evidence

for Large Bank Holding Companies, 21 J. FIN. INTERMEDIATION 243, 246 (2012).
279. Kress, supra note 151, at 178.
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Despite this, for "most bank holding companies, the bank is where the
action is. It usually makes up the vast majority of the company's assets
and activities," even after the range of allowable activities was
expanded. 280

The Delaware Court of Chancery has never directly addressed how
the involvement of a subsidiary affects Caremark analysis. Even if
Caremark liability only applies to "mission critical" risks (now in serious
doubt), the actions of a subsidiary might be mission critical for a parent
corporation. If the bank subsidiary "makes up the vast majority of the
company's assets and activities," 281 then its potential failure is a mission
critical risk for the holding company. Even a subsidiary that does not
make up a majority of the company's assets and activities could
potentially create liability that threatens the firm as a going concern. If
the parent corporation's board knew about unlawful activity at the
subsidiary company and did nothing, then that may trigger a per
se/Massey claim. That may have been the Delaware Court of Chancery's
reasoning in holding AmerisourceBergen directors liable for the
relatively minor consequences of unlawful behavior at an indirect
subsidiary. 282 Conceptually, there is no reason to treat a Caremark claim
involving a subsidiary differently than one without, and the chancery
court did not do so in Chou.283

Claims involving a subsidiary may be less likely to involve "mission
critical" risks than claims tied to the acts of the parent corporation itself.
However, it is increasingly clear that mission criticality is not a threshold
issue for a viable Caremark claim. The "mission critical" language comes
from Marchand v. Barnhill.284 The term is used repeatedly in later
cases.285 But the chancery court in Chou never directly answered
whether $885 million in fines and settlements 286 were "mission critical"

280. Keith A. Noreika, First Deputy Comptroller of the Currency, Remarks before the
American Enterprise Institute: "Is the Bank Holding Company Act Obsolete?" 4-5 (Nov.
28, 2017), https://www.occ.gov/news-issuances/speeches/2017/pub-speech-2017-142.pdf.

281. Id. at 4.
282. See Pace & Trautman, Mission Critical, supra note 83, at 925 (discussing

Teamsters Local 443 Health Servs. & Insur. Plan v. Chou, No. 2019-0816-SG, 2020 WL
5028065 (Del. Ch. Aug. 24, 2020) and concluding that it "may not have fit analytically as a
Caremark claim at all").

283. See generally Chou, 2020 WL 5028065.
284. 212 A.3d. 805, 824 (Del. 2019).
285. See, e.g., In re The Boeing Co. Deriv. Litig., No. 2019-0907-MTZ, 2021 WL 4059934

(Del. Ch. Sept. 7, 2021) (using the term six times); Chou, 2020 WL 5028065 (using the term
twenty-two times); In re Clovis Oncology, Inc. Derv. Litig., No. 2017-0222-JRS, 2019 WL
4850188 (Del. Ch. Oct. 1, 2019) (using the term six times).

286. AmerisourceBergen plead guilty to criminal charges, paid a $260 million fine ,and
settled False Claims Act civil claims for $625 million. Chou, 2020 WL 5028065, at *7-8.
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to a company that had over $153 billion in revenue in its 2017 fiscal
year.287 Instead, the court gave an answer at a macro level, treating
compliance with FDA regulations in general as the relevant risk for a
mission criticality analysis.288 The Walton and Facebook decisions from
2023 do not use the term at all.289 The court's McDonald's decision,
though, provides a new explanation for the role of mission criticality: it
only applies to Type I failure-to-implement claims, not Type II failure-to-
monitor claims. 290 Plaintiffs will likely be able to point to numerous red
flags in the lead up to a bank failure. And any risk that leads to bank
failure is, by definition, mission critical. 291

Caremark claims invariably require unlawful corporate action. 292 In
fact, we have yet to see a successful Caremark claim that does not involve
a legal trigger.293 Requiring a legal trigger protects against the Delaware
Court of Chancery "perform[ing] a hindsight evaluation of the
reasonableness or prudence of directors' business decisions." 294 In
evaluating a Caremark claim, though, the chancery court will consider,
not just legal risk, but business risk as well. 295 Corporations often violate
the law, and corporate scandals tend to attract litigation. At first blush,
it would appear that the failure of SVB and other banks was not tied to
unlawful corporate action. But SVB and SVB directors and officers have
already "been sued in numerous class action lawsuits arising out of SVB's

287. AmerisourceBergen Corp., Annual Report (Form 10-K) (Nov. 21, 2017).
288. Chou, 2020 WL 5028065, at *18.
289. See generally Transcript of Telephonic Hearing, In re Facebook, Inc. Deriv. Litig.,

No. 2018-0307-JTL (Del. Ch. May 12, 2023); Ontario Provincial Council of Carpenters'
Pension Tr. Fundv. Walton, No. 2021-0827-JTL, 2023 WL 3093500 (Del. Ch. Apr. 26, 2023).

290. In re McDonald's Corp. S'holder Deriv. Litig., 291 A.3d 652, 679-80 (Del. Ch. 2023).
291. The possibility of hindsight bias is particularly acute in the context of bank failures.

See Shapira, Max Oversight Duties, supra note 123, at 139-41 (considering the problem of
hindsight bias with Caremark claims in the wake of the Boeing decision).

292. See Shapira, supra note 89, at 743.
293. See Cynthia A. Williams, Fiduciary Duties and Corporate Climate Responsibility,

74 VAND. L. REV. 1875, 1892 (2021) ('Claims of the latter Caremark type, failures of the
board to properly oversee business risk, have not yet survived motions to dismiss.");
Shapira, supra note 89, at 743 ("[N]o Caremark claim that is based purely on nonlegal risk
oversight has succeeded in Delaware thus far.").

294. In re Citigroup Inc. S'holder Deriv. Litig., 964 A.2d 106, 126 (Del. Ch. 2009).
295. See Pace & Trautman, Mission Critical, supra note 83, at 931 ("[M]ission criticality

will be determined based on overall impact, not just on the direct impact of the unlawful
corporate conduct.").
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failure." 296 The requisite legal trigger is broadly defined, 297 and these
lawsuits (along with others sure to follow) likely qualify.

The most intriguing question may be the possibility of officer
liability, including for officers of the bank itself. Bank officers already
have expanded fiduciary duties under federal law. 298 McDonald's
established that Caremark conceptually applies to officers, 299 but it did
not necessarily establish Caremark claims against corporate officers as
viable. The expectation is that the usual impediment to bring derivative
suits against officers will apply: the Delaware Court of Chancery will
trust directors to make the decision whether to sue the officers, defeating
demand futility, and directors rarely choose to sue officers.30 0 The
chancery court's decisions in Walton and Facebook are curiouser, but the
court explained in Walton that demand was not futile because enough
officers themselves faced a serious threat of liability.30i

A number of questions remain related to officer liability. Just how
does Caremark doctrine apply to officers, who play a very different role
in corporate governance than directors do? Why, even if they face a
substantial chance of personal liability, can directors not be trusted to
decide whether to sue officers for whom Caremark analysis should apply
differently? Why do Delaware corporation law fiduciary duties apply to
those officers rather than the agency law fiduciary duties of the state
where they are employed?30 2 Or do both apply? For a bank holding

296. Kevin LaCroix, SVB Bankruptcy Court Lifts Stay to Allow Insurance to Pay
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company incorporated in Delaware with a non-Delaware bank
subsidiary, like SVB Financial Group, the officers of SVB are insulated
from Caremark liability, as they are not officers of a Delaware
corporation. And "California courts have yet to adopt Caremark ... for
California corporations."3 0 3

In October 2023, war broke out in the Middle East.30 4 During the
reporting of quarterly earnings and of concern to bankers everywhere,
Jamie Dimon, chief executive of JPMorgan Chase, stated, '"[t]his may be
the most dangerous time the world has seen in decades' . . . He warned
of 'far reaching impacts on energy and food markets, global trade and
geopolitical relationships."' 30 5 Each threatens to put additional pressure
on banks in the United States.

V. CONCLUSION

The March 2023 failure of SVB Financial Group became the second-
largest bank failure in American history. Shortly thereafter, several
other U.S. regional banks failed. Within the next six months it became
apparent that prolonged high interest rates are threatening the real-
estate loan portfolios of many regional banks. Congressional hearings
have pointed to poor investment decisions and risk control on the part of
banking management, boards of directors, and ineffective regulatory
supervision.

With the U.S. commercial real-estate market now in meltdown,
trillions of dollars in loans and investments threaten the banking
industry. As a result, bank management and directors should examine
their potential liability as the result of recent Caremark doctrine
decisions.
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