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ABSTRACT

For generations, state bar associations have mused about the
pros and cons of instituting mandatory pro bono service, but New
Jersey alone has made the transition from theory to reality. The
New Jersey Supreme Court’s decision in Madden v. Delran! was
a virtuous one; it created a requirement that all barred attorneys
in New Jersey be put on a list of potential candidates to represent
an indigent defendant. While the policy intentions and good faith
of the court cannot go unrecognized, neither can the detrimental
tmpacts of such a deciston. Under Madden, New Jersey attorneys
of indiscriminate practice areas are forced into servitude without
adequate protections against personal liability—an urgent issue
that should be immediately rectified by the New Jersey Supreme
Court or the New Jersey legislature.
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I. INTRODUCTION

The noblest among us are those who serve. Those who, despite life’s
competing demands, donate their time to the souls in our society who
lack the skills, education, or financial ability to help themselves. What
does that mean for those who are compelled to serve? Those who, despite
life’s endless, burdensome demands, are called by the court to squeeze
the fate of a human life on their to-do list?

In 1992, the New Jersey Supreme Court reinforced the
constitutionality of attorneys to be called to serve indigent defendants
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without pay.2 Most notably, the decision created a requirement that all
practicing New dJersey attorneys be put on a list (hereinafter, the
“Madden 1ist” or “Madden Assignments”) to be called into service on
behalf of an indigent defendant entitled to representation in a vicinage
where the legislature has not enacted a provision to provide a public
defender.? Madden Assignments compel any attorney practicing in New
Jersey to answer the call to represent defendants in municipal matters
such as violations of domestic violence restraining orders, parolee
revocation proceedings, criminal appeals,? and most recently,
termination of parental rights cases.?

Attorneys are assigned Madden cases notwithstanding their practice
area or expertise; no matter what practice area an attorney has expertise
in, they could be called to represent an indigent defendant in any of these
matters. The Madden court purported to understand and address this
concern, maintaining that attorneys who are assigned in unfamiliar
territory should simply “learn how to defend those cases.”” Charged with
educating themselves on the law of their assigned case, New Jersey
Courts conveniently provides “comprehensive training materials” on
their website, which include training manuals, pamphlets, and legal
“how-to” videos.®

Should an attorney feel they are substantially unqualified to
represent their assigned client, there is limited recourse. First, they could
inform the court of their concerns, whereby the court will instruct them
to seek a substitute—a substitute for who's services the assigned
attorney will be financially and legally responsible.® Only if they are
financially unable to employ a substitute can they then notify the court
of the dilemma, and only then will the court consider whether the
assignment would result in the defendant receiving ineffective assistance
of counsel . 10 If the judge does not find that the assigned attorney would

2. Madden, 601 A.2d at 216-17 (N.J. 1992).

3. Pro Bono, N.J. C18., https://www.njcourts.gov/attorneys/pro-bono (last visited Dec.
16, 2023).

4. Kaleia Edmundo, Making the Case for Pro Bono, N.J. FAM. LAw., Jan. 2017, at 16,
16-17.

5. Patricia K. Costello, CSG Law Alert: If You are “Drafted” by the Court to Represent
an Indigent, Should You be Afforded Tort Claims Act Protection?, CHIESA SHAHINAN &
GIANTOMASI PC Law (Feb. 18, 2020), https://www.csglaw.com/newsroom/csg-law-alert-if-
you-are-drafted-by-the-court-to-represent-an-indigent-should-you-be-afforded-tort-claims-
act-protection/.

6. Madden, 601 A.2d at 219.

7. Id

8. Pro Bono, supra note 3.

9. Madden, 601 A.2d at 219; see also Costello, supra note 5.

10. Madden, 601 A.2d at 219.
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provide ineffective assistance, they are then resigned to the pamphlets
and how-to videos provided to begin their preparation.1!

The Administrative Office of the New dJersey Courts (“‘AOC”)
periodically releases Madden exemption categories where few New
Jersey attorneys find they are exempted from these mandatory pro bono
assignments.12 For 2023, these categories include: judges, both active and
retired; attorneys who work full-time for local, county, state, or federal
agencies and who are prohibited from private practice; AOC attorneys or
those on staff with a municipal court, including prosecutors, attorney
generals, or public defenders; attorneys who work full-time for eriminal
law enforcement or investigative agencies; attorneys statutorily
ineligible to practice law in New Jersey; those who work for a legal
assistance organization full-time!3 or a legal aid society; attorneys who
are members of various disciplinary and ethics committees;4 out-of-state
attorneys who do not practice in New Jersey within a given calendar
year; and retired attorneys or who are no longer practicing law.!5 This
robust list leaves most attorneys in full-time private practice and
professors subject to mandatory pro bono assignments unless they
independently complete twenty-five hours of pro bono service with a
qualifying, court-approved provider.16

In its reasoning, the court noted the “ethical, enforceable obligation
of [New dJersey] attorneys to accept such assignments” and relied on the
bar to “understand]] the strong policy considerations that . . . persuaded
[1t].”17 While it can hardly be contested that lawyers generally appreciate

11.  See Costello, supra note 5.

12.  See Memorandum from Glenn A. Grant, Admin. Dir. on 2023 Pro Bono Exemption
Categories to Members of the Bar (Dec. 13, 2022),
https://www.njcourts.gov/sites/default/files/attorneys/pro-
bono/memotothebaronexemptions.pdf.

13. Seeid. 79 81-87.

14. Seeid. 17 87, 89 (“89. Attorneys who are members of a District Ethics Committee,
a Fee Arbitration Committee, the Disciplinary Review Board, the Disciplinary Oversight
Committee, the Board of Trustees for the New Jersey Lawyers’ Fund for Client Protection,
the Supreme Court Committee on the Unauthorized Practice of Law, the Supreme Court
Committee on Attorney Advertising, the Advisory Committee on Professional Ethics, the
Committee on Character or the Advisory Committee on Judicial Conduct and attorneys who
are employed as peer counselors for the Judge Assistance Program . . . .").

15, Id. Y 86, 90. “[Plart-time Municipal Prosecutors are exempt from all criminal and
quasi-criminal pro bono cases. However, they may still be assigned civil pro bono cases.” Id.
9 91. This list is consistent with the Court’s intention in Madden that “[n]o attorney who is
authorized to practice law in that county, except for some in government service . .. be
excused.” Madden, 601 A.2d at 218.

16. Edmundo, supra note 4, at 17. Each year that an attorney completes twenty-five
hours of approved pro bono work, they are exempted from a Madden appointment for the
following year. Costello, supra note 5.

17. Madden v. Delran, 601 A.2d 211, 216, 222 (1992).
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the significance and impact of pro bono work, the compulsory pro bono
assignments of Madden have been highly criticized and contested
throughout the bar.18 Attorneys are obliged to serve in potentially life-
altering capacities, ones they were unlikely to have engaged in absent
the requirement, with little to no consideration for their competence in
the practice area, time constraints, personal responsibilities, emotional
or psychological vulnerabilities,'® or financial impact of doing s0.20 The
Madden court leaned on the bar as a collective to repair the problem of
indigent defendants entitled to representation going without—but the
band-aid left a gaping wound that individual attorneys are left to mend
on their own. Forced into a situation where an attorney lacks both subject
matter expertise and the time to research and fully prepare, Madden
assignees find themselves as an unwilling ingredient to the recipe for
malpractice—a recipe that does not require or afford any protection
against professional liability. This Note will explore the mandatory
Madden pro bono requirement and its elevated potential for malpractice
in light of the missing co-requirement that a New Jersey attorney either
obtain or have access to professional liability insurance (hereinafter
“professional liability insurance” or “malpractice insurance”). Further,
this Note will offer solutions to bridge the gap between the Madden
requirement and the wide-open door to liability resulting from these
assignments.

18  See, e.g., N.J. STATE BAR ASS'N, ACHIEVING EFFECTIVE REPRESENTATION IN RIGHT
TO COUNSEL MATTERS 17 (Apr. 6, 2021) [hereinafter EFFECTIVE REPRESENTATION],
https:/tems.njsba.com/personifyebusiness/Portals/0/NJSBA-
PDF/Reports%20&%20Comments/RTC%20Formatted%20-%20Final%20-%204.9.21.pdf;
William L. Horner, Pro Bono Service Should Not Be Mandatory, ALM (Dec. 15, 2022, 12:00
PM), https://www.law.com/njlawjournal/2022/12/15/pro-bono-service-should-not-be-
mandatory.

19. While outside the scope of this Note, it is important to acknowledge that recent
literature suggests that the bar is just starting to seriously consider the impact of vicarious
trauma—also known as “compassion fatigue”—on attorneys. See, e.g., Jennifer M. Grieco,
We Are Losing Too Many Lawyers, MICH. BAR J., May 2019, at 10, 12; Brandon Vogel,
Vicarious Trauma is Real . . . and Really, Really Common with Lawyers, N.Y. STATE BAR
ASS'N (July 22, 2020), https://nysba.org/ivicarious-trauma-is-realand-really-really-common-
with-lawyers/; Jeena Cho, Taking on Client Suffering, A B.A. J., Feb—Mar. 2020, at 12, 13.

20. Including the financial impact of hiring another attorney to serve in their place.
Costello, supra note 5.
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II. CRITICISMS OF MADDEN ASSIGNMENTS

A. Lack of Experience and Training

The criticisms of mandatory Madden assignments are numerous.2!
Most notably is the argument that many attorneys simply lack the
experience required to adequately represent their mandated clients. New
Jersey lawyers are bound by the New Jersey Code of Ethics, including
RPC 1.1, regulating competence,22 and RPC 1.3, regulating diligence.23
However, it is more likely that a defendant assigned a Madden attorney
will receive counsel that is completely unfamiliar with their type of case
than it 1s that they will receive one with any experience in the requisite
practice area.24

The New Jersey State Bar Association’s (“NJSBA”) Right to Counsel
Committee published a report in April 2021 that condemns the Madden
system and provides actionable alternatives and interim solutions.25 In
it, the Committee noted a study funded by the U.S. Department of Justice
that investigated the correlation between defendant outcomes and the
source of their legal representation.26 The authors of the study concluded
that, had the 2,459 defendants included in the study been provided with
experienced attorneys from the Defender Association instead of
appointed counsel, the aggregate time served between them would have
decreased by 6,400 years.27

21. Attorneys have made persuasive arguments contesting the constitutionality of
mandatory pro bono assignments, including violations of the Thirteenth Amendment’s
prohibition of involuntary servitude, the Fifth Amendment’s “Takings Clause,” and the
Fourteenth Amendment's guarantee of equal protection. See, e.g., Rima Sirota, Making
CLE Voluntary and Pro Bono Mandatory: A Law Faculty Test Case, 78 LA. L. REV. 547, 574
(2018). However, constitutional arguments against mandatory pro bono assignments are
outside the scope of this Note, which will, instead, focus on the Madden criticisms that are
relevant to the risks of malpractice liability.

22.  “Alawyer shall not: (a) Handle or neglect a matter entrusted to the lawyer in such
manner that the lawyer's conduct constitutes gross negligence.” N.J. RULES OF PRO.
CONDUCT r. 1.1(a) (1984).

23.  “A lawyer shall act with reasonable diligence and promptness in representing a
client.” Id. at r. 1.3.

24. EFFECTIVE REPRESENTATION, supra note 18, at 19; see also Karen L. Pascale, Small
Wonders: Lessons from Delaware’s Small Firms and Solo Practitioners, 19 DEL. LAwW. 17,
17-18 (2001) (discussing that, in recent history, solo practitioners and small firms are
opting to specialize in highly specific practice areas where they are highly competent—and
nothing else).

25.  See EFFECTIVE REPRESENTATION, supra note 18, at 2—6.

26. Id. at 16.

27, Id.
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While proponents of pro bono service contest that lawyers possess the
skills necessary to teach themselves a new area of law,28 this fact is
typically noted within the context of expressing the importance of
voluntary pro bono work.2? A full-time attorney will likely, under normal
circumstances, have the ability to teach themselves a new area of law
when their practice requires it; but when they are mandated to represent
a client in an unfamiliar area, were unlikely to have independently
sought out such representation,’® and must do so in lieu of already-
existing professional and personal obligations, their ability to do so
(much less do so effectively) diminishes significantly.3!

The manuals and videos provided by the New dJersey Court as an
attempt to help attorneys learn their assigned practice area are
insufficient to adequately prepare assignees entirely unfamiliar with the
subject.?2 The court apparently recognizes this, as each manual is
adorned with a disclaimer that the manual “does not replace the
attorney’s own research” and that the “attorney has an ongoing duty to
be informed of current statutes, cases, and Court Rules.”33

While the legal community recognizes the value of pro bono work, it
also recognizes the need for specialized training before sending pro bono
attorneys into service. Pro bono matters often involve discrete issues that
many attorneys have either never practiced before, or have very little

28.  See, e.g., Tricia DeFilipps, Attorney’s Ethical Responsibility to Provide Pro Bono
Legal Services to Those in Need, 33 BUFF. PUB. INT. L.J. 1, 19 (2014-15).

29,  See Mary Frances Palisano et al., Leveraging Pro Bono Outreach: A Professional
Development Tool from Associateship to Partnership, N.J. LAwW. Oct. 2017, at 29, 29
(“Through pro bono work, newer attorneys can ... learn case management skills.”);
DeFilipps, supra note 28, at 18-19 (“While it would be an ethical violation for an
incompetent attorney to provide an unsuspecting client with inadequate assistance, such
problems could easily be avoided . . . [by] attorneys choos[ing] to perform legal pro bono in
an area of law in which they are familiar.”).

30. Horner, supra note 18 (“Pro bono service should only be rendered volunitarily, and
only in matters in which the attorney is sufficiently interested and competent . ...")
(emphasis added).

31. See John A. Humbach, Serving the Public Interest: An QOverstated Objective, 65
A.B.A. J. 564, 566 (1979) (discussing how the legal issues of impoverished communities are
“not necessarily unsophisticated or simple,” and that “their mastery hardly can be
accomplished by practicing them a couple of weeks a year”); Suzanne Bretz, Note, Why
Mandatory Pro Bono Is a Bad Idea, 3 GEO. J. LEGAL ETHICS 623, 634 (1990) (noting how
time-consuming it is for an unfamiliar lawyer to learn the complex issues of poverty law,
stating, “even lawyers truly devoted to pro bono service would have difficulties making
enough time to attend to cases outside their areas of practice and therefore requiring more
time to prepare”).

32. EFFECTIVE REPRESENTATION, supra note 18, at 21.

33. See, e.g., N.J. CTS., REPRESENTING A DEFENDANT IN A MUNICIPAL COURT APPEAL:
A PRIMER FOR ASSIGNED COUNSEL (Dec. 26, 2018), https:/www.njcourts.gov/sites/default
/files/attorneys/pro-bono/municipalappealsmanual pdf.
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experience in.3* Even proponents of pro bono work recommend engaging
in opportunities with organizations that offer training to the pro bono
volunteer.35 Further, a large incentive to doing pro bono work at all is the
opportunity for legal training that typically accompanies such work.?6
Madden assignees are not afforded any in-person or specialized training,
absent the training manuals and independent research. Thus, Madden
assignees do not experience the positive benefits afforded to volunteer
pro bono attorneys.

B. Lack of Time to Adequately Prepare Effective Representation

The mandatory assignment places pressure on attorneys to find time
to learn a new practice area, but that pressure is exacerbated by the fast-
moving nature of certain proceedings assigned under Madden, such as
domestic violence contempt hearings .37 Aside from lacking the experience
necessary to handle these cases, many lawyers lack the time to take on
an additional case.? In a survey published in the Legal Trends Report by
Clio, twenty-eight percent of lawyers report they struggle to keep track
of their existing tasks and deadlines.3 Many attorneys working for law
firms are bound by billable hour requirements that continue to increase
over time.40 Billable hour requirements can range from 1,800 to 2,400
hours per year, and just to bill a minimum of 2,000 hours, an attorney
would have to work roughly 3,000 hours per year.4! In 2021, Bloomberg
Law conducted an Attorney Workload and Hours Survey, which found

34, See Bretz, supra note 31, at 634.

35.  See, e.g., Edmundo, supra note 4, at 17.

36. See, e.g., Lakisha Davis, Pro Bono: Develop Your Professional Abilities, ABA (Jan.
23, 2017),
https://www.americanbar.org/groups/litigation/committees/jiop/articles/2017/pro-bono-
develop-your-personal-and-professional-abilities/
[https://web.archive.org/web/20201020184445/https://www.americanbar.org/groups/litigati
on/committees/jiop/articles/2017/pro-bono-develop-your-personal-and-professional-
abilities/] (‘Whether an attorney is newly minted, starting his or her own law firm, or
joining a firm, pro bono work can greatly enhance an attorney’s personal and professional
development by providing an invaluable set of skills and experiences. Most pro bono
programs are aware of this and offer the training, support, and mentoring necessary for
attorneys to both learn and succeed.”).

37. EFFECTIVE REPRESENTATION, supra note 18, at 20.

38, Id. at 17.

39. Brenda Sapino Jeffreys, What Do Lawyers Really Do With Their Time?, LAW.COM
(Sept. 26, 2015, 5:28 PM), https://www.law.com/2017/09/26/what-do-lawyers-really-do-
with-their-time/. Clio is a “Canadian company that provides cloud-based practice
management for firms.” Id.

40. See Stephen L. Rispoli, The Walking Dead: Psychological Biases that Keep the
Billable Hour Alive, 43 J. LEGAL PROF. 187, 187 (2019).

41, Id. at 194-95.
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that between 2020 and mid-2021, attorneys worked an average of fifty-
three hours per week, resulting in either more than ten hours of work per
day or being obligated to sacrifice weekends to complete their job.42

Madden assignments are added to the assigned attorney’s existing
workload, and the number of hours that may be required to resolve the
matter can vary substantially.4® For example, matters concerning family
law can require hundreds of hours of a lawyer’s time.4 Representing a
birth parent in contested adoption cases requires hearings and discovery;
litigants also possess the right to appeal the judgment.%> Madden
attorneys who request more time to handle an appeal in these matters
are statutorily granted no more than thirty additional days, but the court
urges counsel to file it within the original twenty-one days.# On the
other hand, parolees facing revocation are only entitled to two hearings,
thus they could conclude relatively quickly. 47

The Madden court noted that a defendant’s right to counsel only
guarantees “effective assistance of counsel, not the besi counsel.”4
However, piling a mandatory, unfamiliar Madden assignment on top of
an attorney’s existing caseload deprives the lawyer of an opportunity to
adequately prepare, and at no fault of the Madden assignee, further
deprives the client of their constitutional right to receive effective
assistance of counsel.4°

C. Attorney Mental Health Crisis

While primarily outside the scope of this Note, the ever-looming
attorney mental health crisis cannot go unmentioned in this context.
Attorneys face significant pressure within the profession, often resulting
in elevated levels of stress that lead to depression.50 Due to the unique

42, BLOOMBERG L., THE FUTURE OF THE LEGAL INDUSTRY 1 (Nov. 1, 2021),
https://assets.bbhub.io/bna/sites/7/2021/12/Bloomberg-Law-2022-The-Future-of-the-Legal -
Industry.pdf.

43. See Edmundo, supra note 4, at 17; see also EFFECTIVE REPRESENTATION, supra note
18, at 31.

44. Malcolm M. Mexrcer, So Many Lawyers, So Many Unmet Legal Needs, L. PRAC.,
July—Aug. 2015, at 44, 46.

45.  WORKING GROUP ON PRO BONO ATT'Y TRAINING MATERIALS, REPRESENTING A BIRTH
PARENT IN A PRIVATE CONTESTED ADOPTION CASE 2, 16, 33 (May 28, 2021),
https://www.njcourts.gov/sites/default/files/attorneys/pro-
bono/adoptiontrainingmanual. pdf.

46. Id. at 33.

47. Revocation Hearing Unit, N.J. STATE PAROLE BD. (Oct. 6, 2021),
https://www.nj.gov/parole/functions/revocation-unit/.

48. Madden v. Delran, 601 A.2d 211, 215 (N.J. 1992) (emphases added).

49. Horner, supra note 18.

50. Grieco, supra note 19, at 10.
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demands of the profession, lawyers face higher rates of depression and
substance abuse than the general population.5!

The National Taskforce on Lawyer Well-Being, created by the
American Bar Association (hereinafter, the “Taskforce”), conducted a
study in 2016 that conveyed alarming statistics.52 The study found that,
of the more than 13,000 lawyers who responded to the survey, 28%
suffered from depression, 19% suffered from severe anxiety, and 11.4%
experienced suicidal ideation within the previous year.5® As a result of
this survey, the Taskforce published a set of recommendations; among
these was the theme of “[eJmphasiz[ing] that well-being is an
indispensable part of a lawyer’s duty of competence.”® The Taskforce
reported three reasons why changes to improve mental health in the
profession are urgent. One of these important reasons is “[e]thical
integrity. ‘It’s good for clients. You need to be well to be a competent
attorney.” Between 40 percent and 70 percent of disciplinary proceedings
and malpractice claims against attorneys involve substance abuse or
depression or both.”% Currently, Madden assignments do not account for
factors such as an individual attorney’s mental health or ongoing
substance abuse challenges prior to assignment—mnor after a request for
reassignment.5®

D. Financial Impositions: Student Loans and Malpractice Insurance
1. Student Loans

As previously indicated, one of the only ways a Madden assignee can
opt out of their assignment is to hire replacement counsel.5” While some
attorneys are financially fortunate enough for this to be a viable option,
many attorneys, especially young attorneys, may lack the financial
means to exercise this option.’¥ More than 95% of respondents on the

51. Id.

52. New Study on Lawyer Well-being Reveals Sertous Concerns for Legal Profession,
AM. BAR ASSN (Dec. 2017), https://www.americanbar.org/news/abanews/publications
/youraba/2017/december-2017/secrecy-and-fear-of-stigma-among-the-barriers-to-lawyer-
well-bei/.

53. Id.

54, Id.

55.  Id. (quoting the National Task Force on Lawyer Well-Being).

56.  Pro Bono, supra note 3 (listing exceptions to Madden assignments, none of which
include personal circumstances).

57. See Madden v. Delran, 601 A.2d 211, 219 (N.J. 1992).

58. AM. BAR ASS'N YOUNG Law. D1v., 2020 LAW SCHOOL STUDENT LOAN DEBT 7 (2020),
https://www.americanbar.org/content/dam/aba/administrative/young_lawyers/2020-
student-loan-survey.pdf.
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2020 Law School Student Loan Debt survey conducted by the American
Bar Association reported that they took out student loans to attend law
school, and those loans total more than $100,000 on average.?® The
average student loan total, including undergraduate and other loans, was
almost $165,000.0 On top of mental health anguish that results from
crushing student loan debt, attorneys face other significant financial
barriers.6! Attorneys report that student loans hinder their ability to save
money, prevent them from realizing their dreams of homeownership, and
sadly for some, makes them regret entering the legal profession at all.52
Thus, Madden assignees who fall into the large category of attorneys
facing crippling student loan debt are effectively denied the option to hire
replacement counsel. The Madden court indicated that the option to hire
substitute counsel “will depend upon his or her financial ability to do
$0.”83 However, judicial discretion applies, and the judge must find that
the attorney is financially incapable of hiring replacement counsel and
that they would provide ineffective assistance of counsel to permit the
assignee to opt-out.5

2. Malpractice Insurance

Malpractice insurance is not required to be assigned a Madden case,
and malpractice insurance is generally not required in New Jersey.6
However, considering the elevated risk of malpractice claims that
Madden assignments create, it is understandable that assignees would
prefer to be protected. Attorneys who work for law firms may be covered
by their firm’s malpractice insurance,% but it is unclear whether most
New Jersey law firms also cover Madden assignments.

A discrete yet significant population of attorneys who are
disadvantaged by a lack of malpractice coverage are law professors. Law
professors are generally not covered under their institution’s malpractice

59. Id.
60. Id.
61. Id.

62. Id. at 19-21.

63. Madden v. Delran, 601 A.2d 211, 219 (N.J. 1992).

64, Id.

65. Pro Bono Training Resources, N.J. CTS, https://www.njcourts.gov/attorneys/pro-
bono#toc-pro-bono-training-resources (last visited Dec. 16, 2023). Only limited liability
companies, limited liability partnerships, and professional corporations in New Jersey are
required to carry malpractice coverage. Bennett J. Wasserman & Krishna J. Shah,
Mandatory Legal Malpractice Insurance: The Time Has Come, N.J. L.J., Jan 2010, at 1, 1.

66. Dispelling the Myths of Pro Bono Work, PUB. INT. L. INITIATIVE,
https:/pili.org/resources/resources-for-individual-attorneys/dispelling-the-myths-of -pro-
bono-work/ (last visited Dec. 16, 2023) (“Most law firm’s malpractice insurance policies
cover pro bono work.”).
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insurance plans if the legal activities are not directly in service to the law
school .67 This is because malpractice insurers only cover the named
entity, or narrow claims arising out of the professor's capacity as an
employee of the entity.8® If a professor is covered by the institution’s
malpractice insurance, it is likely because they operate a student clinic;
however, the scope of the coverage would only flow from the activities of
said clinic.®® Thus, law professors called to their mandatory pro bono
assignments seeking professional liability protection would be required
to employ a creative solution to be included in a colleague’s policy or
purchase their own policy.

Similarly, many solo practitioners and small law firms do not carry
malpractice insurance.”® In most states, attorneys can purchase
malpractice coverage of $100,000 per occurrence, or $300,000 annual
aggregate, for $3,000 on average,” but in New Jersey, rates tend to be
higher.”2 While this may be considered a “drop in the bucket” for some
lawyers,”™ the income of small firms and solo practitioners can vary
widely.”™ For example, some solo practitioners and small firm lawyers
reported an average annual income of between $140,000 and $198,000 on
a 2017 Martindale Legal Marketing Network survey; however, Internal
Revenue data in 2012 found that, on average, solo and small firms made
little more than $49,000 annually.™

67. See, eg., 50.3.3 University Indemnification Policy, RUTGERS UNIV. [hereinafter
Indemnification Policyl],
https:/policies.rutgers.edu/B.aspx?Bookld=12003&Pageld=459327 &Search=indemnificati
on.

68. Jett Hanna, Moonlighting Law Professors: Identifying and Minimizing the
Professtonal Liabtlity Risk, 42 S. TEX. L. REV. 421, 464 (2001).

69. See Indemnification Policy, supra note 67.

70. Seth Leventhal, The Case for Mandatory Legal Malpractice Insurance, BENCH & B.
MINN., July 2019, at 24, 25 (2019).

71. Leslie C. Levin, The Politics of Lawyer Regulation: The Case of Malpractice
Insurance, 33 GEO. J. LEGAL ETHICS 969, 989 (2020) [hereinafter Levin, Politics of Lawyer
Regulation].

72. Id. at 1018 (discussing a letter that the New Jersey Bar Association president wrote
in 2017 opposing mandatory malpractice insurance in New Jersey asserting, tnier alia, that
malpractice insurance rates in New Jersey “start at 33% higher than in Pennsylvania and
49% higher than in New York, due to New Jersey's longer statute of limitations for
malpractice claims”).

73. Leventhal, supra note 70, at 25.

74, See Susan Saab Fortney, Mandatory Legal Malpractice Insurance: Exposing
Lawyers’ Blind Spots, 9 ST. MARY'S J. ON LEGAL MALPRACTICE & ETHICS 190, 221 n.148
(2019).

75, Id. A 2017 survey conducted by the New Jersey Supreme Court Ad Hoc Committee
on Attorney Malpractice Insurance found that 64% of attorneys make less than $50,000
annually in private practice. Leslie C. Levin, When Lawyers Screw Up, 32 GEO. J. LEGAL
ETHICS 109, 121 n.92 (2019) [hereinafter Levin, When Lawyers Screw Up].
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The Madden court adamantly rejected the attorney-plaintiff's
argument that mandatory pro bono assignments without compensation
violated an attorney’s constitutional right against the taking of property
without due process or just compensation.” The court cited to its earlier
decision in State v. Rush’™ to explain that, for the plaintiff's “takings”
claim to succeed, it would need to find that “the burden [sic] on the bar
[has] reach[ed] such proportions as to give the due process argument a
force.” In the accompanying footnote, the court goes on to discuss the
considerations of other courts regarding the constitutionality of
mandatory pro bono assignments.”™ It notes that courts that deemed such
assignments unconstitutional found a “taking” occurred where “an
attorney was required to expend funds out-of-pocket without full
reimbursement,” and distinguished from Madden assignments where “an
attorney was [only] required to furnish services without compensation.”80
However, many attorneys hoping to avoid personal liability for Madden
assignments would be required to pay out-of-pocket for coverage—an
expense that would not exist but-for the mandatory pro bono
requirement. Currently, there is no reimbursement system in place for
Madden assignees who incur expenses related to their assignment.

In 1992, the Madden court posited that of the estimated 18,000-
attorney New dJersey bar, an attorney could only expect to be called to
service every four-and-a-half years.8! Adopting this frequency, an
attorney called to a Madden assignment who wished to protect
themselves under malpractice coverage would pay more than $6,000
every decade to satisfy their mandatory assignments.

The New Jersey bar, however, has increased in number substantially
since the Madden decision. In 2018, there were 98,657 active attorneys
registered in the state.82 Attorneys are selected for Madden assignments
based on their position in an alphabetical list per vicinage.8 The list is
not continuous; the AOC issues each vicinage a new list each year,
wherein assignments are restarted once again at “A” no matter where in
the alphabet it left off the previous year.84 The result is that attorneys
whose names happen to be at the top of the alphabet may receive more

76. Madden v. Delran, 601 A.2d 211, 215-16 (N.J. 1992).

77. 217 A.2d 441 (N.J. 1966).

78. Madden, 601 A.2d at 215 (quoting Rush, 217 A.2d at 446).

79. Id. at 215n.2.

80. Id.; s ee, e.g., Pruett v. State, 574 So.2d 1342, 1355-58 (Miss. 1990) (en banc)
(Anderson, J., dissenting) (citing cases where courts have found a “taking” occurred).

81. Madden, 601 A.2d at 216.

82. Levin, Politics of Lawyer Regulation, supra note 71, at 996.

83. Horner, supra note 18.

84, Id.



562 RUTGERS UNIVERSITY LAW REVIEW [Vol. 76:549

Madden assignments than attorneys whose names appear later in the
alphabet.®® In addition to where their name appears in the alphabet,
attorneys can find themselves with more frequent assignments
depending on where in the state they live.86 Attorneys who live in larger
counties may not be assigned a Madden case for over a year whereas
those living in smaller counties may receive five or more assignments per
year.57” Adopting this data with the court’s original reasoning, a Madden
assignee with a name higher in the alphabet and living in a smaller
county who wishes to protect themselves from professional liability could
pay more than $30,000 per decade to maintain coverage to satisfy their
Madden requirement.

Madden assignees who are not covered under a law firm’s policy are
left with two limited options: pay thousands of dollars out-of-pocket to
maintain malpractice coverage or forego coverage altogether and risk
personal exposure to a malpractice lawsuit. It is reasonable to argue that
these figures could constitute a “taking” in violation of the Fifth
Amendment.88 Further, the New Jersey Supreme Court should address
whether this significant financial burden constitutes grounds for an
attorney to withdraw from their Madden representation pursuant to New
Jersey's Code of Kthics RPC 1.6, which holds that “a lawyer may
withdraw from representing a client if . . . the representation will result
in an unreasonable financial burden on the lawyer.”8? Importantly, the
court should also address whether its original reasoning that a taking
has not occurred in these appointments because Madden appointees are
“lonly] required to furnish services without compensation” remains
consistent considering these expenses. 0

ITI. THE MYSTERY OF MALPRACTICE

A. Legal Malpractice Claim in New Jersey vs. Ineffective Assistance of

85. Id.
86. KEFFECTIVE REPRESENTATION, supra note 18, at 31.
87. Id.

88. “No person shall . . . be deprived of life, liberty, or property, without due process of
law; nor shall private property be taken for public use, without just compensation.” U.S.
CONST. amend. V.

89. N.J. RULES OF PROF. CONDUCT r. 1.6(b)(6) (1984).

90. Madden v. Delran, 601 A.2d 211, 215 n.2 (N.J. 1992) (emphasis added).
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Counsel
1. Sixth Amendment Ineffective Assistance of Counsel

Two cases govern the Sixth Amendment right to effective assistance
of counsel: U.S. Supreme Court case Strickland v. Washington®! and New
Jersey Supreme Court case State v. Fritz.9%2 To prevail, the defendant
must show: (1) their counsel’s performance was deficient, and (2) they
were prejudiced by that deficiency .93

In establishing the first element, the defendant must show that their
counsel made such serious errors that counsel failed to function as the
“counsel” guaranteed under the Sixth Amendment.% The defendant’s
right to effective assistance of counsel could have been violated where an
attorney fails to provide “adequate legal assistance.”® The defendant
must show that his “counsel’s representation fell below an objective
standard of reasonableness.”%

To establish the second prong of the Strickland ineffective assistance
of counsel test, the defendant must show that the outcome of the legal
proceeding would have been different, but for their lawyer's
“unprofessional errors.”®” New Jersey courts have consistently held that
“the mere presence of an attorney at trial does not satisfy the
constitution.”® Further, “[t]he circumstances under which a lawyer
provides counsel must not ‘preclude the giving of effective aid in the
preparation and trial of the case.”99

Ultimately, the New Jersey Supreme Court held that a defendant is
entitled to the assistance of “reasonably competent counsel,” and that
such right is violated where there is a reasonable probability that
“counsel’s performance has been so deficient . . . that these deficiencies
materially contributed to defendant’s conviction.”1% The plaintiff who
succeeds on an ineffective assistance of counsel claim could recover
monetary or equitable relief under 42 U.S.C. § 1983, 101

91. 466 U.S. 668 (1984).
92. 519 A.2d 336 (N.J. 1987).
93. Strickland, 446 U.S. at 687.
94. Id.
95. Id. at 686 (quoting Cuyler v. Sullivan, 446 U.S. 335, 344 (1980)).
96. Id. at 688.
97. State v. Fritz, 519 A.2d 336, 342 (N.J. 1987) (quoting Sirickland, 446 U.S. at 694).
98. Seeid. at 344.
99. Id. (quoting State v. Sugar, 417 A.2d 474, 482 (N.J. 1980)).
100. Seeid. at 345.
101. 42 U.S.C. § 1983 (“Every person who, under color of any statute, ordinance,
regulation, custom, or usage, of any State or Territory or the District of Columbia, subjects,
or causes to be subjected, any citizen of the United States . .. to the deprivation of any
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2. Legal Malpractice

In New dJersey, legal malpractice is “grounded in the tort of
negligence.”192 To prevail on a legal malpractice claim, a plaintiff must
establish: “(1) the existence of an attorney-client relationship creating a
duty of care by the defendant attorney, (2) breach of that duty by the
defendant [attorney], and (3) proximate causation of the damages
claimed by the plaintiff.” 103

Generally, the proximate cause element is determined by the
factfinder.194 Proximate cause is defined as “any cause which in the
natural and continuous sequence, unbroken by an efficient intervening
cause, produces the result complained of and without which the result
would not have occurred.”195 New Jersey courts recognize foreseeability
as a fundamental aspect of proximate cause, thus, a plaintiff cannot
prevail on their legal malpractice claim unless they can establish that
their injury was a foreseeable consequence of their attorney’s act(s). 106
The plaintiff's injury is foreseeable if “the injury or harm suffered was
within the realm of reasonable contemplation [of a reasonably prudent,
similarly situated person].” 107

Where there are multiple factors that were potentially capable of
producing the harm, the court will apply the “substantial factor” test.108
Liability will be found if the defendant’s negligent conduct was a
“substantial factor” in “bringing about the injuries,” even where there are
‘other intervening causes which were foreseeable or were normal
incidents of the risk created.” 199 The court favors the “substantial factor”
test in legal malpractice claims where the injury is alleged to have
resulted from an attorney’s inadequate or inaccurate legal advice.!10
Jurors may be instructed to consider “whether a reasonably competent
... lawyer would have advised the client[] of the . . . risks that [he or she]

rights, privileges, or immunities secured by the Constitution and laws, shall be liable to the
party injured in an action at law, suit in equity, or other proper proceeding for redress
102. McGrogan v. Till, 771 A.2d 1187, 1193 (N.J. 2001).

103, Id.

104. Gilbert v. Stewart, 255 A.3d 1101, 1113 (N.J. 2021) (quoting Townsend v. Pierre,
110 A.3d 52, 59 (2015)).

105. Id. at 1114 (quoting Townsend, 110 A.3d at 61).

106. Id. (quoting Komlodi v. Picciano, 89 A.3d 1234, 1251 (2014)).

107.  Id. (quoting Komlodt, 89 A.3d at 1251).

108. Id. (quoting Komlodt, 89 A.3d at 1254).

109. Id. (quoting Komlodi, 89 A.3d at 1254) (clarifying that there need not be an
“unsevered” link between the defendant’s conduct and the resulting harm to find liability).

110. Id. (quoting Conklin v. Hannoch Weisman, 678 A.2d 1060, 1072 (N.J. 1996)).
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took and whether the lack of the benefit of that advice was a substantial
factor in causing the[] harm "1t

B. Muumizing Attorney Vulnerability Without Malpractice Insurance:
New Jersey vs. Oregon

While other jurisdictions consider legal malpractice claims difficult
to win, New dJersey is considered plaintiff-friendly regarding this
claim.12 The statute of limitations for a legal malpractice claim is six
years from the date the cause of harm occurred; whereas most states’
statutes of limitations range from one to two years.!13 In New Jersey, a
successful plaintiff is entitled to economic damages and, as recently
established by the New dJersey Supreme Court, emotional distress
damages in certain cases.114

New Jersey is one of many states that does not require attorneys to
maintain malpractice coverage.l’ In light of Madden assignments,
however, this is a risky policy that leaves attorneys vulnerable to
liability, especially considering the plaintiff friendly “substantial factor”
test adopted by New dJersey courts. The New dJersey Supreme Court
created the Ad Hoc Committee on Attorney Malpractice Insurance
(hereinafter the “Committee”) to assess whether New dJersey should
adopt a mandatory insurance disclosure requirement and/or make
professional liability insurance mandatory for attorneys.!'6 Within its
extensive report, the Committee highlighted the pros and cons of
mandatory liability insurance.!l” A common argument in opposition to
mandatory malpractice insurance is that it is not affordable, namely
because New dJersey experiences higher insurance premiums than

111.  Id. (quoting Conklin, 678 A.2d at 1072) (emphasis added) (alterations in original).

112.  See Leventhal, supra note 70, at 26 (discussing how, in Minnesota, legal malpractice
claims are challenging to win because of cost, culture (of judges), and the difficulty of
establishing causation); see also Levin, When Lawyers Screw Up, supra note 75, at 127.

113. McGroganv. Till, 771 A.2d 1187, 1189 (N.J. 2001); N.J. STAT. ANN. § 2A:14-1 (West
2023); see also, PRIMERUS, A SURVEY OF THE LAW OF LEGAL MALPRACTICE (2015),
https://www.primerus.com/legacy-files/wp-
content/uploads/2016/03/PRI_0216_PDICompendium_LegalMalpractice_FNLR3v1.pdf.

114. Nieves v. Off. of the Pub. Def., 230 A.3d 227, 237 (N.J. 2020) (‘[A] legal malpractice
claim can, in certain circumstances, result in an award of emotional distress damages.”).

115. Oregon and Idaho are the only states that require attorneys to carry malpractice
insurance. Levin, When Lawyers Screw Up, supra note 75, at 111.

116. Sup. CT. OF N.J., REPORT OF THE SUPREME COURT AD HOC COMMITTEE ON
ATTORNEY MALPRACTICE INSURANCE 5 (2017) [hereinafter AD HOC COMMITTEE REPORT],
https://www.njcourts.gov/sites/defaultAiles/scer/reports/attmalpracticeinsurance. pdf.

117.  Seeid. at 39-59.
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neighboring states.118 The argument is that many practitioners would be
forced to either absorb the cost of insurance coverage themselves or
sacrifice the affordability of their services to the public by increasing
their rates.!'® However, for Madden assignees, the cost of not being
insured could be high—if a plaintiff prevails on their malpractice claim
against an individual attorney, the attorney may lack the funds or assets
to satisfy the judgments against them.!20 Thus, attorneys who are found
liable for legal malpractice may be forced into bankruptey.12!

Oregon adopted a solution to combat the financial barriers to
mandatory malpractice insurance that New dJersey could seek to
mirror.122 In the 1970s, the Oregon legislature distributed a survey
which found that 84% of attorneys in the state favored a plan for a
professional liability plan sponsored by the Oregon bar.123 Thus, the
Oregon legislature amended the Oregon Bar Act in 1973 to authorize
such a program, and in 1977, the legislature created the OSB
Professional Liability Fund (“OPLF”), from which all attorneys were
required to purchase insurance.124 At the time of the OPLF’s creation,
attorneys would pay at least $3,000 for a traditional professional liability
insurance plan, whereas coverage through the OPLF provided the same
coverage for only $500 per year. More recently, basic coverage from the
OPLF provides coverage of $300,000 aggregate plus an additional
$75,000 claims expense allowance, and assessment has been $3,300 per
attorney for the past three years.1%

The OPLF is “an independently managed quasi-subdivision” of the
Oregon State Bar.126 When attorneys purchase coverage, approximately
75% of their assessment goes towards claims and 25% goes towards
operation of the OPLF.127 In addition to the allocated portion of the

118. Levin, When Lawyers Screw Up, supra note 75, at 121; see supra text accompanying
note 72.

119. Ap Hoc COMMITTEE REPORT, supra note 116, at 52.

120. Levin, Politics of Lawyer Regulation, supra note 71, at 989; see also Levin, When
Lawyers Screw Up, supra note 75, at 122 n.97 (“[T]he average cost of $100,000/$300,000 of
coverage for New Jersey lawyers in solo and two-person firms is about $4,100.”).

121. Levin, Politics of Lawyer Regulation, supra note 71, at 989.

122. Id. at 997-98.

123. Id. at 997.

124. Id. at 997-98.

125. Do I Need Coverage?, OR. STATE BAR PRO. LIAB. FUND, https://www.osbplf.org
/coverage/do-i-need-coverage.html (last visited Dec. 16, 2023).

126. Teresa A. Statler, Frequently Asked Questions Aboul the Professional Liability
Fund, 132 MALPRACTICE PREVENTION EpDUC. FOR OR. Laws. 1, 1-2 (2017),
https://www.osbplf. org/assets/in_briefs_issues/Frequently%20Asked%20Questions%20Abo
ut%20the%20Professional%20Liability%20Fund.pdf.

127. Id.
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annual fees, claims are subsidized by investments.!28 The OPLF is
considered a “shared-risk pool,” and thus all lawyers pay the same
assessed amount to ensure equitable access to coverage and other
benefits it provides.129

IV. SOLUTIONS TO COMBAT MANDATORY MALPRACTICE IN NEW JERSEY

Mandatory Madden assignments leave assignees vulnerable to Sixth
Amendment ineffective assistance of counsel claims and legal
malpractice tort claims. New Jersey's Madden requirements force New
Jerseyans on both ends of the spectrum into a lose-lose situation. The
client is disadvantaged because they receive significantly less-than-
adequate representation for their claims, and the attorney is forced into
a situation where they can hardly even attempt to provide adequate
representation. This set of circumstances is only tempting fate, one
where the Madden attorney’s hands are tied, produces less-than-
favorable results for their client, who in turn seeks damages as a
response.

The Madden court determined that this was not an issue because, at
the time, “no substantial complaints of a failure of justice hald] been
brought to [its] attention.” 130 Further, the court recognized that injustices
resulting from inexperienced attorneys likely had occurred but
determined “that they must not have been either frequent or
substantial,” assuming that the court would have been informed
otherwise.13! More than thirty years since the Madden opinion, this
reasoning is outdated, for the Bar has now been contesting mandatory
pro bono assignments for years due to the range of injustices both clients
and attorneys face as a result of them.!32

While the ultimate method to prevent attorney liability would be to
cease or suspend mandatory Madden assignments, to the extent that
they remain in existence, this Note suggests several acts the Bar or New
Jersey legislature could take to protect Madden assignees from

128, Id.

129. Id. While not relevant to this analysis of Madden assignments, the OPLF dedicates
25% of its operating budget to loss prevention programs, fields thousands of calls from
lawyers seeking help to avoid malpractice suits, and employs advisors to assist attorneys
and firms implement anti-malpractice systems. Id. at 2. Further, the OPLF funds the
Oregon Attorney Assistance Program which is a confidential service that provides personal
support to attorneys seeking help for substance abuse, mental health issues, career or life
transitions, and more. Id.

130. Madden v. Delran, 601 A.2d 211, 219 (N.J. 1992).

131, Id.

132.  See, e.g., Horner, supra note 18; EFFECTIVE REPRESENTATION, supra note 18.
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Liability—liability that is bound to eventually result from such
assignments. The first would employ a theory of immunity already
adopted by New dJersey Supreme Court; the second option proposes a
modified version of Oregon’s bar-sponsored liability insurance plan; the
third is a unique option that would both protect law professors from
Liability from Madden appointments and aid Madden assignees across
the state in more adequately preparing for their cases by utilizing
student-attorneys.

A. Cover Madden Assignees Under the Tort Claims Act

In New dJersey, the Tort Claims Act (the “Act” or “TCA”) governs
individual tort claims against public entities and public employees. 133
Generally, the Act insulates public entities and employees from liability
for tort claims that arise out of “the exercise of judgment or discretion
vested in him [or her],”134 if the “injury arises out of an act or omission
of the public entity or a public employee or any other person.”13% For
purposes of the TCA, an “employee” is defined as “an officer, employee,
or servant, whether or not compensated or part-time, who is authorized
to perform any act or service.”136 A “public employee” is defined as “an
employee of a public entity,”!3” and a “public entity includes the State,
and any county, municipality, district, public authority, public agency,
and any other political subdivision or public body in the State.”138

In 2020, the New Jersey Supreme Court heard a case brought by a
plaintiff named Antonio Nieves. Nieves was represented by a public
defender and was falsely imprisoned for twelve years until DNA evidence
exonerated him of the crime.13® He brought a legal malpractice suit
against his public defender and the Office of the Public Defender (‘OPD”)
seeking loss of liberty damages, primarily asserting that the TCA should
not apply to a legal malpractice claim against a criminal defendant’s
public defender.!40 Nieves alleged that his public defender’s deficient
representation was the proximate cause of his wrongful conviction and
incarceration, and also that the public defender violated RPC 1.7.141

133. N.J. STAT. ANN. § 59:1-1 (West 2023); Nieves v. Off. of the Pub. Def., 230 A.3d 227,
229 (N.J. 2020).

134. Nieves, 230 A.3d at 232 (quoting N.J. STAT. ANN. § 59:3-2(a)) (alterations in
original).

135. N.J. STAT. ANN. § 59:2-1(a).

136. Id. § 59:1-3.

137. Id.
138. Id.
139. Nreves, 230 A.3d at 229.
140. Id.

141. Id. at 230.
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In its opinion, the court conducted an analysis of the TCA with
respect to the OPD and public defenders in New Jersey, however, much
of the court’s opinion could reasonably attach to Madden assignees. The
plaintiff claimed that the TCA should not apply to public defenders
because, when they are engaged in representing a criminal defendant,
they are not engaged in a government action.'42 The court rejected this
argument because, first, it found that the OPD is within the TCA’s
definition of a “public entity,” leaving “no room [for] doubt” that
employees of the OPD are “public employees” intended to also be covered
under the TCA.143 The court further noted that these public employees
include both public defenders employed by the OPD and “pool attorneys”
the OPD contracts with to serve as public defenders.4 Then, the court
confirmed that “[t]he OPD is performing a state function when providing
representation for indigent defendants.” 145 Also, the court explained that
while the TCA does not provide any express exemptions for public
defenders “or for public entities and public employees who otherwise fall
within the definitions of those terms,”146 it enforces the “plainly worded”
statute and finds that the OPD is a public entity and the public defender
is an employee of the public entity, and is thus protected under the
TCA. W7

Based on the court’s reasoning, Madden assignees should be afforded
liability protection under the TCA. In anticipation of the Nieves case, the
NJSBA submitted an amicus brief that, inter alia, urged the New Jersey
Supreme Court to afford Madden assignees the same protection as public
defenders under the TCA.18 In its brief, the NJSBA pointed to the
statutory definition of “employee” to explain that a Madden assignee is
engaged in representation of an indigent defendant “at the government’s
behest,” like a public defender.4 The NJSBA noted that Madden
assignees are not hired by the State, but are mandated to provide services
by the judiciary “to fulfill the state’s responsibility.”150

142. Id. at 231.

143. Id. at 233.

144. Id.

145. Id. The statute establishes the OPD, pursuant to the New Jersey Constitution, and
is assigned the duty to “provide for the legal representation of any indigent defendant who
is formally charged with the commission of an indictable offense.” N.J. STAT. ANN. §
2A:158A-5 (West 2023).

146. Nrieves, 230 A.3d at 234.

147. Id.

148. Brief of Amicus Curiae N.J. State Bar Ass’n at *16, Nieves v. Off. of the Pub. Def,
230 A.3d 227 (N.J. 2020) (No. 082262), 1019 WL 11025484.

149. Id. at *12-16.

150. Id. at *16.
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The argument for Madden assignees’ protection goes further,
however. Not only are Madden assignees employees of the state as
defined by the statute,! they are public employees. As defined earlier, a
public employee in New dJersey is one who is an employee of a public
entity, which includes the State and any public authority and any other
political subdivision or public body in the State.152 While the duties of the
OPD and public defenders were created by statute, the New dJersey
Judiciary created the Madden requirement that is imposed on all New
Jersey barred attorneys.15 The New Jersey Judiciary certainly qualifies
under the category of the State or a public authority or public body. But
for the mandate imposed by the judiciary, Madden assignees would likely
not be engaged in such service; thus, Madden assignees are public
employees who should be shielded from liability under the TCA.

The New Jersey Supreme Court has made clear that, if faced with a
lawsuit, public entities and public employees possess the burden to
“plead and prove [an] immunity under the TCA,” but if pled successfully,
the litigation would be brought to an end, namely in the context of a
pretrial motion for summary judgment.'® To win summary judgment on
this issue, the public employee would need to plead facts that eliminate
any genuine issue of material fact that the individual is entitled to
immunity under the TCA due to their status as a public employee. 5 The
New dJersey Supreme Court has yet to address whether Madden
assignees would prevail on summary judgment on this issue, but at the
first opportunity to do so, the court should find that Madden assignees
constitute public employees within the meaning of the TCA and allow
malpractice defendants to be shielded from liability under its umbrella.

B. The “Buy Out” Option: A Modified Oregon System

Oregon’s professional liability insurance system requires that all
attorneys within the state purchase insurance from the bar-sponsored
insurance fund.! When attorneys purchase their insurance from the
fund, those dollars go directly towards defending and financing
professional liability claims.!57 A similar, modified approach could be
taken in New Jersey to specifically protect Madden assignees.

151. See N.J. STAT. ANN. § 59:1-3 (West 2023).

152,  See supra notes 137-38.

153.  See Madden v. Delran, 601 A.2d 211, 212 (N.J. 1992).

154. Maison v. N.J. Transit Corp., 245 A.3d 536, 552-53 (N.J. 2021) (citing Leang v.
Jersey City Bd. of Educ., 969 A.3d 1097 (N.J. 2009)).

155. Leang, 969 A.3d at 1112.

156. See discussion supra pp. 566—67.

157.  See discussion supra pp. 566-67.



2024] PROTECTION AGAINST MALPRACTICE 571

Scholars who debate the feasibility of mandatory pro bono programs
often discuss instituting a “buy out” option where attorneys who prefer
to opt out of the requirement could pay a certain amount to be
exempted.158 There are undoubtedly Madden assignees who may be able
and willing to “buy out” of the Madden requirement who would enjoy the
freedom to exercise this option. Thus, the New Jersey legislature should
create a fund (hereinafter, the “Madden Fund’) where Madden assignees
can pay such an opt-out fee, then utilize those funds to provide
professional liability insurance in the event of a malpractice claim. Such
a fund could be used to provide legal representation to Madden assignees,
should the need arise, and to pay out settlements resulting from such
litigation like the Oregon system.

To illustrate how this could work, imagine of the nearly 99,000 New
Jersey attorneys, 12% would qualify for an exemption from Madden
service.!® That leaves roughly 87,120 attorneys subject to the Madden
requirement. Assume half of this pool of attorneys were willing to “buy
out” of their Madden assignment and the cost to “buy out” were $1,500
each year. This would give the Madden Fund more than $65 million
annually, which could provide salaries for numerous attorneys to be
employed full-time by the Madden Fund to represent Madden assignees
and pay out settlements to injured defendants. 160

Alternatively, as suggested by other scholars, a significant portion of
these funds could be given to legal aid organizations or the OPD to hire
more public defenders (or offer higher salaries to public defenders) to
serve indigent defendants to rid the need of Madden assignees entirely.

158, See, e.g., Sirota, supra note 21, at 576 (suggesting “buy-out” funds go towards legal
aid providers).

159. In 2005, roughly 11.5% of New Jersey attorneys were engaged in service to a public
entity, including the government, employed by a legal aid provider or the public defender,
or retired. CLARA N. CARSON & JEEYOON PARK, AM. BAR FOUNDATION, THE LAWYER
STATISTICAL REPORT: THE U.S. LEGAL PROFESSION IN 2005 165 (2005),
https://www.americanbarfoundation.org/uploads/cms/documents/2005_lawyer_statistical _
report.pdf.

160. To take it a step beyond just the Madden issue, if this fund were created, it could
create a system of malpractice protection for any New Jersey attorney who wanted to buy
into it. This would increase the rate of New Jersey attorneys who have malpractice
insurance which is a benefit to clients and the bar as a whole. It is also a less expensive
alternative to current liability insurance options which are more than double what this
Note suggests for coverage.
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C. Law School Solutions
1. Tuition Dollars for Malpractice Insurance

The average law school in-state tuition is almost $85,000 for public
universities and almost $145,000 for private universities.16! Law
professors engage in a number of activities, including teaching, creating
published works, and for some, engaging in direct client interaction
through clinic teaching.1%2 For New Jersey law professors, added to their
teaching responsibilities is completing twenty-five hours of independent
pro bono work or a mandatory Madden assignment.163 Considering the
mandatory nature of these assignments and their potential interference
with a law professor's full-time duties, law schools should use tuition
dollars to provide malpractice insurance for professors engaging in
Madden assignments.

2. Utilize Student Attorneys for Madden Assignments

Many, if not all, law schools offer students the opportunity to engage
in a “clinic,” an experience where students can gain real-world experience
working with clients under a law professor’s supervision. 184 New Jersey
and neighboring law schools have a unique opportunity to utilize clinics
to provide practical experience to students and also reduce the risk of
malpractice for Madden assignees. These law schools could develop a
clinic where participating student attorneys could be tapped by New
Jersey attorneys across the state to assist them in activities that are
required by their mandatory Madden assignments. As previously
discussed, a significant barrier to providing adequate representation for
defendants is a lack of time to conduct sufficient research and prepare
for cases.165 By the time a law student is eligible to engage in a clinic,
legal research and writing would be their bailiwick. Thus, student
attorneys engaged in such a clinic could provide valuable research to
Madden assignees, including drafting informational memos for the
assignee that helps them to better understand the law they have been

161. Kat Tretina & Alicia Hahn, How Much is Law School?, FORBES ADVISOR (Mar. 24,
2022, 7:46 AM), https://www.forbes.com/advisor/student-loans/how-much-is-law-school/.

162. Entering the Teaching Market, YALE L. SCH. (2018-19), https://law.yale.edu/sites
/default/files/area/department/cdo/document/cdo_law_teaching_public.pdf.

163. “Law professors” is not a category that is exempt from Madden assignments. Pro
Bono, supra note 3.

164.  Public Interest Clinics, AM. BAR ASS'N, https://www.americanbar.org/groups/center-
pro-bono/resources/directory_of_law_school_public_interest_pro_bono_programs
/definitions/pi_pi_clinics/ (last visited Dec. 16, 2023).

165.  See supra Section I1.B.
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assigned to that are shorter and more digestible than the long, dense
guides provided by New dJersey Courts. Student attorneys would gain
valuable experience by networking with or receiving mentorship from the
Madden assignee and, where allowed, attending proceedings and
hearings of the cases they have been working on.

In sum, instituting any of the aforementioned solutions would
achieve the ultimate goal proffered by this Note: produce a scheme of
malpractice protection for Madden assignees. Protection under the TCA
would grant assignees peace of mind considering the increased risk of
malpractice due to mandatory assignments. A “buy-out” option would
grant Madden assignees legal and financial protection in the event of a
malpractice suit, but also allow attorneys to decide for themselves
whether they could provide adequate representation based on their
personal circumstances. Those who decide they are not able to meet that
important responsibility could pay to opt-out, which would ultimately
work to better serve indigent defendants because their likelihood of
receiving a Madden appointee who is confident in their ability to
represent them increases. Further, if those funds instead go towards
legal aid or the OPD, indigent defendants would be nearly guaranteed to
receive representation from a more qualified attorney. Lastly, the
valuable pool of attorneys who are law professors should be protected
under their school's malpractice insurance plan. Further, utilizing law
students would be doubly beneficial, as students would obtain important
real-world experience and Madden assignees could receive the help they
need to more adequately represent their mandatorily assigned clients.

V. CONCLUSION

To date, no Madden assignee has been sued for malpractice—but it
is not hard to imagine that day is approaching. Madden assignees are left
vulnerable in a system with little resources and face significant barriers
to withdrawing representation despite important rules of professional
responsibility: a system that all but mandates malpractice. Attorneys
work hard to earn and maintain their law licenses and should be free to
practice the law in their chosen field without fear of liability from a
compulsory situation they otherwise would have withdrawn from.
Protections should be put in place to protect New Jersey attorneys from
potential malpractice suits, and there are solutions that could be
implemented relatively quickly to do so.

The hope is that no New Jersey attorney faces a lawsuit challenging
their representation in Madden assignments. The New Jersey Supreme
Court attempted a noble feat: to ensure that every indigent defendant
with a constitutional right to representation would have access to such
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representation. However, all clients deserve adequate representation by
a competent attorney. The New dJersey Supreme Court and the
legislature should recognize the risks of mandatory Madden
assignments, their inclination towards malpractice, and act to put
protections in place that would better serve both Madden assignees and
the defendants who rely on them.



