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ABSTRACT 

On appeal, Federal Rule of Evidence 404(b) is the most cited 
provision of the Federal Rules of Evidence. There are thousands 
of Rule 404(b) opinions. Rule 404(b) regulates the admission of 
one of the most devastating types of evidence, namely, evidence 
that an accused has committed crimes other than the one that he 
or she is charged with. 

Rule 404(b)(1) codifies a version of the common law character 
prohibition. By virtue of Rule 404(b)(1), a prosecutor may not 
introduce evidence of an accused’s uncharged misconduct to (a) 
prove the accused’s bad character in order to (b) support the 
inference that on the charged occasion, the accused acted 
consistently with their bad character. However, Rule 404(b)(2) 
permits the prosecution to introduce uncharged misconduct for 
non-character purposes, including proof of “identity” and “plan.” 

For decades, commentators have criticized the courts’ use of 
talismans such as res gestae to rationalize the admission of 
uncharged misconduct that lacks genuine non-character 
relevance. Some of that criticism has been directed toward the 
abuse of the “plan” theory. 
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There is consensus that it is legitimate for the prosecution to 
introduce evidence of “linked” plans. In these cases, all the 
crimes, both charged and uncharged, are steps or stages in 
achieving a single overall goal or grand design. For example, an 
accused might murder rival heirs to real estate to obtain title to 
it. The accused is not simply a murderer; rather, the accused is 
committing the offenses to the overarching end of securing title. 

For decades, though, there has been a sharp controversy over 
so-called “unlinked plans.” In this situation, the accused is not 
committing the offenses to attain some larger goal; rather, in each 
case, the accused uses a similar modus operandi. The modus 
operandi is not unique enough to prove the accused’s identity, but 
the modus operandi of the charged and uncharged crimes shares 
some characteristics. Especially in sex offense prosecutions, some 
courts routinely admit uncharged misconduct under the 
“unlinked-plan” rubric, but other courts adamantly insist that 
this is nothing more than propensity evidence in disguise. 

In early 2026, the Pennsylvania Supreme Court waded into 
this controversy in Commonwealth v. Walker, 350 A.3d 54 (Pa. 
2026). The case produced three opinions. One opinion repudiated 
the notion of unlinked plans, a second favored a broad version of 
the notion, and a third opinion by Justice Kevin Dougherty 
undertook the task of reforming the notion by adding a 
requirement for proof of the accused’s forethought in formulating 
and executing the plan. 

The thesis of this Commentary is that Justice Dougherty’s 
third opinion is an important step in the right direction and a 
major contribution to the discourse on the unlinked-plan theory. 
The Commentary recommends modifying Justice Dougherty’s 
proposed test and contends that the modified test is the best hope 
for drawing the thin line between verboten propensity evidence 
and legitimate non-character plan evidence. The Commentary 
urges that other jurisdictions look to Justice Dougherty’s 
insightful opinion to refine their own versions of the unlinked-
plan theory. 
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I. INTRODUCTION 

 Federal Rule of Evidence 404(b) reads: 

(1) Prohibited Uses. Evidence of any other crime, wrong, or act is 
not admissible to prove a person’s character in order to show that 
on a particular occasion the person acted in accordance with the 
character. 

(2) Permitted Uses. This evidence may be admissible for another 
purpose, such as proving motive, opportunity, intent, 
preparation, plan, knowledge, identity, absence of mistake, or 
lack of accident. 

(3) Notice in a Criminal Case. In a criminal case, the prosecutor 
must: 

 (A) provide reasonable notice of any such evidence that the 
prosecutor intends to offer at trial, so that the defendant has 
a fair opportunity to meet it; 

 (B) articulate in the notice the permitted purpose for which 
the prosecutor intends to offer the evidence and the reasoning 
that supports the purpose; and 

 (C) do so in writing before trial—or in any form during trial 
if the court, for good cause, excuses lack of pretrial notice.2 

After surveying the common law, Dean McCormick wrote that the 
cases on uncharged misconduct evidence “are as numerous ‘as the sands 
of the seas.’”3 Rule 404(b) codifies the common law doctrine.4 On appeal, 
Rule 404(b) is the most frequently cited provision of the Federal Rules.5 
Rule 404(b) has generated more published opinions than any other 

 
 2. FED. R. EVID. 404(b). 
 3. Edward Imwinkelried, Review of I.J. Dennis, The Law of Evidence (1999), 1 INT’L 
COMMENT. ON EVID. 1, 2 (2001). 
 4. Basyle J. Tchividjian, Predators and Propensity: The Proper Approach for 
Determining the Admissibility of Prior Bad Acts Evidence in Child Sexual Abuse 
Prosecutions, 39 AM. J. CRIM. L. 327, 335 (2012). 
 5. Daniel J. Capra & Liesa L. Richter, Character Assassination: Amending Federal 
Rule of Evidence 404(b) to Protect Criminal Defendants, 118 COLUM. L. REV. 769, 771 
(2018). 
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provision of the Federal Rules.6 A 2023 law review article reported 
finding more than 24,000 citations to Rule 404.7 The staggering number 
of opinions regarding uncharged misconduct evidence led one 
commentator to dub it “the Prosecutor’s Delight.”8 

It is understandable why prosecutors so frequently offer evidence of 
uncharged misconduct. The prosecution’s successful introduction of this 
type of evidence can “usually sink the defense without [a] trace.”9 This 
type of evidence is “game-changing.”10 One federal appellate judge 
remarked: “[i]n the years I was a district judge I would always talk with 
jurors after every verdict and every jury in every criminal case had the 
same first question: ‘Had he done this before?’”11 

The findings in studies conducted by the London School of 
Economics,12 the Chicago Jury Project,13 and the National Science 
Foundation Law and Social Science Program14 all point to the same 
conclusion: The introduction of uncharged misconduct evidence during 
an accused’s trial dramatically increases the probability of a conviction. 

This Commentary deals with one controversial aspect of the 
uncharged misconduct doctrine: the plan theory for admitting such 
evidence. That theory was the subject of a thoughtful 2026 debate among 
the justices of the Pennsylvania Supreme Court in Commonwealth v. 
Walker.15 The thesis of this Commentary is that Justice Kevin 
Dougherty’s opinion in Walker has made a major contribution toward 

 
 6. Dora W. Klein, The (Mis)application of Rule 404(b) Heuristics, 72 U. MIAMI L. REV. 
706, 709 (2018). 
 7. Jeffrey Bellin, The Superfluous Rules of Evidence, 76 VAND. L. REV. 1769, 1775 
(2023). 
 8. Rand K. Shotwell, Comment, Exclusion of Prior Acquittals: An Attack on the 
“Prosecutor’s Delight,” 21 UCLA L. REV. 892, 896 (1974). 
 9. D.W. Elliott, The Young Person’s Guide to Similar Fact Evidence, 1983 CRIM. L. 
REV. 284, 284. 
 10. Tchividjian, supra note 4, at 327, 329. 
 11. Conference on Possible Amendments to Federal Rules of Evidence 404(b), 807, and 
801(D)(1)(a), 85 FORDHAM L. REV. 1517, 1522 (2017). 
 12. See Nickolas J. Kyser, Note, Developments in Evidence of Other Crimes, 7 U. MICH. 
J. L. REFORM 535, 543–44 (1974). 
 13. See HARRY KALVEN, JR. & HANS ZEISEL, THE AMERICAN JURY 161, 178–79 (1966); 
Note, Other Crimes Evidence at Trial: Of Balancing and Other Matters, 70 YALE L.J. 763, 
777 (1961). 
 14. Lee E. Teitelbaum, Gale Sutton-Barbere & Peder Johnson, Evaluating the 
Prejudicial Effect of Evidence: Can Judges Identify the Impact of Improper Evidence on 
Juries?, 1983 WIS. L. REV. 1147, 1147, 1162. 
 15. See generally 350 A.3d 54 (Pa. 2026) (debating, in majority, concurring, and 
dissenting opinions, the proper scope of the plan theory under Pennsylvania Rule of 
Evidence 404(b)). 
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clarifying the legitimate scope of that theory.16 To develop that thesis, 
this Commentary proceeds in four steps. Part II explains why the 
common law and Rule 404(b) prohibit the prosecution from relying on the 
simplistic character theory, “he or she did it once, therefore they did it 
again.” That prohibition requires a prosecutor who offers evidence of 
uncharged misconduct to articulate and substantiate a theory of logical 
relevance that does not depend on a character inference. Part III focuses 
specifically on the plan theory for admitting the evidence. It 
demonstrates that, while there is consensus that some plan theories 
possess genuine non-character relevance, an intense debate has for 
decades centered on one variation of the plan theory—so-called 
“unlinked-plan” evidence. Part IV turns to the Walker decision and 
discusses that theory. The decision consists of three opinions: the lead 
majority opinion by Justice Daniel D. McCaffery, Justice Kevin 
Dougherty’s concurring and dissenting opinion, and Chief Justice Debra 
Todd’s dissent. Part IV details the position each opinion takes on the 
validity of the unlinked-plan theory. Justice Dougherty offers the 
valuable insight that proof of forethought is an essential element of an 
acceptable “unlinked plan.” Part V is a critical evaluation of the merits of 
the three positions. The Commentary concludes that Justice Dougherty 
has the better argument, but recommends some modifications of the 
position that the Justice took in Walker. The Commentary urges that in 
the future, other jurisdictions should look to the modified version of 
Justice Dougherty’s proposed test to reform their own case law on the 
plan theory of admissibility. 

II. THE POLICY RATIONALE FOR THE PROHIBITION OF CHARACTER 
THEORIES OF LOGICAL RELEVANCE AND THE CONSEQUENT 
NECESSITY FOR THE PROSECUTION TO IDENTIFY A VIABLE 

NON-CHARACTER THEORY. 

In everyday life, people routinely rely on the sort of reasoning 
forbidden under common law and under Rule 404(b). For example, 
suppose that in a school or employment setting, an individual must 
determine which of two people committed an illegal or immoral act. To 
the individual’s knowledge, one person has an unblemished record, but 
the other individual has perpetrated a serious misdeed, somewhat 
similar to the illegal or immoral act in question. The lay individual is 
likely to reason along these lines: 

 
 16. See id. at 89 (Dougherty, J., concurring in part and dissenting in part). 
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STEP ONE: The person has committed a serious misdeed in the 
pastà By character, the person has a propensity, inclination, or tendency 
to commit such misdeeds. 

STEP TWO: By character, the person has a propensity, inclination, 
or tendency to commit such misdeedsà Ergo, the person committed a 
similar misdeed on the occasion in question. 

Although this reasoning process is commonplace outside the 
courtroom, in court, it poses two substantial probative dangers. Step one 
gives rise to the danger that Jeremy Bentham called the risk of 
“misdecision,”17 that is, a decision on an improper basis.18 Justice 
Benjamin N. Cardozo observed that uncharged misconduct evidence can 
be a “peril to the innocent.”19 For his part, Justice William J. Brennan 
feared that, at least at a subconscious level, lay jurors “may feel [that] 
the defendant should be punished for that [uncharged] activity even if he 
is not guilty of the offense charged.”20 That risk is acute when the jurors 
hear no evidence indicating that the accused was ever punished for the 
uncharged act. 

It is true that when the judge admits uncharged misconduct 
evidence, under Federal Rule 105, the judge must give the jury a limiting 
instruction specifying the forbidden and permissible purposes to which 
the jurors may use the evidence.21 On the one hand, the judge will 
negatively forbid the jury from engaging in character reasoning, namely, 
“he or she did it once, therefore they did it again.”22 On the other hand, 
the judge will affirmatively identify the legitimate, non-character use of 
the evidence.23 In 2024, in their concurring opinion in Smith v. Arizona, 
Justice Samuel Alito and Chief Justice John Roberts pointed out that 
with few exceptions, the “Court has [firmly] adhered” to the belief that 
lay jurors are capable of and willing to follow jury instructions.24 
Notwithstanding the Court’s general willingness to presume that 
limiting instructions are effective, the empirical studies of the 
effectiveness of limiting instructions on uncharged misconduct evidence 

 
 17. See 6 THE WORKS OF JEREMY BENTHAM 105 (John Bowring ed., Russell & Russell 
Inc. 1962) (1827). 
 18. See 1 EDWARD J. IMWINKELRIED & TAMARA RICE LAVE, UNCHARGED MISCONDUCT 
EVIDENCE § 1:3, at 12 (2025–2026 ed. 2025). 
 19. People v. Zackowitz, 172 N.E. 466, 468 (N.Y. 1930). 
 20. Dowling v. United States, 493 U.S. 342, 362 (1990) (Brennan, J., dissenting) 
(quoting United States v. Beechum, 582 F.2d 898, 914 (5th Cir. 1978) (en banc)). 
 21. FED. R. EVID. 105. 
 22. See IMWINKELRIED & LAVE, supra note 18, § 1:3, at 15. 
 23. See id. 
 24. 602 U.S. 779, 816 (2024). 
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are decidedly mixed.25 Some studies, such as the one conducted by Boston 
College, have found that lay jurors have tremendous difficulty resisting 
the temptation to draw a bad character inference from evidence of an 
accused’s uncharged misconduct.26 In the famous Chicago Jury Project, 
Professor Dale Broeder’s juror interviews led him to conclude that “jurors 
almost universally used defendant’s record to conclude that he was a bad 
man and hence was more likely than not guilty of the crime for which he 
was then standing trial.”27 

The risk that a jury will engage in such reasoning carries 
constitutional significance. The Court has held that the Eighth 
Amendment’s ban on cruel and unusual punishment forbids a state from 
making a personal status, such as drug addiction, a criminal offense.28 
As former Justice John Marshall Harlan wrote, an accused may be tried 
“only for the offense charged,” not “their past lives.”29 If a jury ignored a 
limiting instruction and convicted the accused as a criminal deserving 
punishment despite reasonable doubt about the charged crime, the 
verdict would be more than a miscarriage of justice; it would violate the 
Constitution. 

Like step one, step two poses a troublesome probative danger: 
overvaluation. If a decisionmaker resorts to the chain of reasoning 
diagrammed above, the decisionmaker is effectively using the uncharged 
act as a predictor of conduct on another occasion—the alleged charged 
event. Just as the psychological studies of the efficacy of limiting 
instructions have sometimes yielded different results, the literature 
relevant to step two is not monolithic. In general, the literature has 
progressed through three stages.30 At one time, the trait theory 
dominated.31 The theory posited that persons have firm, stable character 
traits that permit reliable predictions of their behavior.32 However, that 
theory was discredited when subsequent empirical investigations 
 
 25. See IMWINKELRIED & LAVE, supra note 18, § 1:3, at 22. 
 26. See Roselle L. Wissler & Michael J. Saks, On the Inefficacy of Limiting Instructions: 
When Jurors Use Prior Conviction Evidence to Decide Guilt, 9 L. & HUM. BEHAV. 37, 37, 44 
(1985). 
 27. James E. Beaver & Steven L. Marques, A Proposal to Modify the Rule on Criminal 
Conviction Impeachment, 58 TEMP. L.Q. 585, 602 (1985) (quoting Note, Other Crimes 
Evidence at Trial: Of Balancing and Other Matters, 70 YALE L.J. 763, 777 (1961)). 
 28. See Robinson v. California, 370 U.S. 660, 666–67 (1962). 
 29. Boyd v. United States, 142 U.S. 450, 458 (1892). 
 30. Edward J. Imwinkelried, Reshaping the “Grotesque” Doctrine of Character 
Evidence: The Reform Implications of the Most Recent Psychological Research, 36 SW. U. L. 
REV. 741, 747 (2008). 
 31. Id. 
 32. See id. at 748. 
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demonstrated an “almost total absence of cross-situational 
consistency.”33 

Trait theory then gave way to situationism.34 Situationists argued 
that a person’s conduct is largely a product of the specific situation he or 
she encounters.35 Researchers such as Walter Mischel contended that 
“[e]ven seemingly trivial situational differences” reduced the correlation 
between character traits and behavior to zero.36 

However, the emergence of situationism was not the end of the 
evolution of this line of research. Eventually, new research made 
interactionism popular.37 Interactionism is a modified form of trait 
theory.38 Interactionists contended that situationists had 
underestimated the degree of consistency in human behavior.39 
Interactionists argued that conduct is a product of the mutual interaction 
between the situation and the person’s “psychic structure.”40 By the early 
1990s, interactionism had gained strong, widespread support in 
psychology circles.41 

At first blush, the ascendance of interactionism might seem to call 
into question the wisdom of the general prohibition on character evidence 
codified in Rule 404(b). However, one salient aspect of interactionist 
theory lends direct support to the prohibition. Again, interactionists 
believe that human conduct is a product of the interaction between the 
situation and the person’s character traits.42 Importantly, they also take 
the position that before inferring that a person possesses a certain 
character trait, a psychologist must make repeated observations of the 
person’s conduct in very similar situations.43 Interactionists adamantly 
oppose inferring the existence of a trait from a single instance of conduct. 
In one 2001 meta-analysis, the researchers found that in the prior 
published studies attempting to forecast conduct based on an inference 
from a single prior instance of conduct, the level of predictability was “[a]t 
 
 33. David P. Leonard, The Use of Character to Prove Conduct: Rationality and 
Catharsis in the Law of Evidence, 58 U. COLO. L. REV. 1, 26 (1986). 
 34. Imwinkelried, supra note 30, at 749. 
 35. Id. 
 36. Id. at 750 (alteration in original) (quoting Robert G. Lawson, Credibility and 
Character: A Different Look at an Interminable Problem, 50 NOTRE DAME LAW. 758, 782 
(1975)). 
 37. See id. at 751–52. 
 38. Id. 
 39. See id. at 752. 
 40. Id. 
 41. Id. 
 42. Id. at 748. 
 43. See id. at 753. 
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best . . . around the 0.30 level.”44 One commentator has dismissed an 
attempt to infer character or a character trait from a solitary instance of 
conduct as “an exercise in nonsense.”45 

Of course, if a juror surmised the accused’s character or character 
trait from a single item of uncharged misconduct evidence, the juror 
would be doing exactly what interactionism condemns. Given 
interactionism’s insistence on multiple observations, the general 
character prohibition codified in Rule 404(b)(1) is sound. The bottom line 
is that if a proponent, such as a prosecutor, seeks to justify admitting 
testimony about an uncharged act, the proponent must identify a 
permissible purpose acceptable under Rule 404(b)(2). Part III turns to 
two theories that lay claim to legitimate non-character relevance, modus 
operandi, and plan. 

III. TWO OF THE MOST POPULAR NONCHARACTER THEORIES, 
MODUS OPERANDI AND PLAN: CONSENSUS AND CONTROVERSY 

Two of the theories most frequently invoked by proponents are modus 
operandi and plan. Subpart A identifies the points of national consensus 
about those two theories. Subpart B then describes the point of heated 
disagreement among the courts and commentators: the unlinked-plan 
theory. In Part IV, we shall see that the unlinked-plan theory is the 
central point of disagreement among the three opinions in 
Commonwealth v. Walker. 

A. The Points of Consensus 

1.  The Validity of the Modus Operandi Theory 

Federal Rule 404(b)(2) expressly states that one of the “permitted” 
purposes for admitting uncharged misconduct evidence is to prove 
“identity.”46 It is well settled that the proponent may introduce 
uncharged misconduct to prove identity when both the charged and 
uncharged offenses display the same unique modus operandi.47 The test 

 
 44. William Fleeson, Toward a Structure and Process-Integrated View of Personality: 
Traits as Density Distributions of States, 80 J. PERSONALITY & SOC. PSYCH. 1011, 1013 
(2001). 
 45. Robert G. Lawson, Credibility and Character: A Different Look at an Interminable 
Problem, 50 NOTRE DAME LAW. 758, 788 (1975). 
 46. FED. R. EVID. 404(b)(2). 
 47. See IMWINKELRIED & LAVE, supra note 18, § 3:16, at 544. 
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is stringent.48 In the classic English case, R. v. Morris, Lord Justice 
Widgery held that in order to invoke this theory, the prosecution must 
establish that the perpetrators of the charged and uncharged acts are 
“one and the same man.”49 The American courts have set a high standard 
for applying the theory. They have used various terms to capture how 
singular the modus operandi must be: a calling card, distinguishing, 
distinctive, an earmark, a fingerprint, fingerprint-like, handiwork, 
identifying, idiosyncratic, peculiar, set apart, signature quality, singular, 
a veritable trademark, and unique.50 In short, it is not enough that the 
modus operandi of the charged and uncharged crimes is merely similar; 
similarity alone can arise because both crimes share a number of 
relatively commonplace characteristics. Rather, the similarity must 
reach a far more demanding threshold—the modus operandi must be so 
distinctive as to be virtually one-of-a-kind. 

When the charged and uncharged crimes share a unique modus 
operandi, the testimony about the uncharged crimes possesses genuine 
non-character relevance if the testimony is offered to prove the identity 
of the perpetrator. The proponent is not relying on an intermediate 
inference about the accused’s character that, as we have seen, has limited 
predictive value. Rather, the thrust of the proponent’s argument is that 
there is one and only one person who employs this modus. That argument 
eliminates the need for the jury to rely on any assumption about the 
accused’s personal, subjective bad character. In addition, under this 
theory, the uncharged misconduct testimony has much greater probative 
value than it would if the prosecutor proved only a hackneyed, 
commonplace modus. Evidence offered in support of this theory allows 
the jury to conclude that the class of potential perpetrators consists of a 
single individual. 

2.  The Distinction Between the Modus Operandi and Plan 
Theories 

The text of Rule 404(b)(2) treats modus operandi and plan as distinct 
noncharacter theories. As previously stated, Rule 404(b)(2) mentions 
“identity,”51 an ultimate fact which can be proven by uncharged 
misconduct admitted on a modus theory. Rule 404(b)(2) includes a 
separate express reference to “plan.”52 The cases not only treat these 
 
 48. United States v. Cox, 565 F. Supp. 3d 1230, 1234 n.1 (N.D. Fla. 2021). 
 49. R. v. Morris (1970) 54 Cr. App. R. 69, 80 (Eng.). 
 50. IMWINKELRIED & LAVE, supra note 18, § 3:14, at 515–19, 521. 
 51. FED. R. EVID. 404(b)(2). 
 52. Id. 
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theories as distinct non-character uses of uncharged misconduct, but also 
frequently stress that, while similarities between the modus operandi of 
charged and uncharged crimes can help establish the existence of a plan 
encompassing all the crimes, mere similarity falls short of the standard 
needed to demonstrate a unique modus operandi.53 

3.  The Validity of True or “Linked” Plans 

Subpart B takes up the controversy over “unlinked” plans. The 
following cases distinguish between two types of crimes, “linked” and 
“unlinked.” Charged and uncharged acts are parts of the same “linked 
plan” when the accused preconceives54 a single, overarching or overall 
goal, and each crime is a step or stage of achieving that goal.55 There are 
two recognized forms of “linked plans.” 

The first is a sequential plan. A simple example is the accused’s theft 
of a bank key from the bank president’s private residence.56 The theft of 
the key is not an end in itself; rather, the thief intends to use it to later 
enter the bank and steal funds.57 The accused has one overarching goal, 
and there is a natural sequence to the crimes: the key theft is a means of 
obtaining an instrumentality—the key—to commit the second crime, 
which is the real objective. 

The second recognized form of “linked plan” is a chain plan. In one of 
the most cited articles on the plan theory, Professors Bryden and Park 
give this example: 

[I]n the movie Kind Hearts and Coronets, Alec Guinness plotted 
to acquire a title by killing off everyone with a superior claim. 
Each of the bizarre killings was different, but each was in pursuit 
of the same plan. This use of uncharged misconduct evidence to 
show multi-crime plans whose parts are linked in the planner’s 
mind is not controversial.58 

 
 53. See Miguel A. Méndez & Edward J. Imwinkelried, People v. Ewoldt: The California 
Supreme Court’s About-Face on the Plan Theory for Admitting Evidence of an Accused’s 
Uncharged Misconduct, 28 LOY. L.A. L. REV. 473, 491 (1995). 
 54. See Note, Admissibility of Similar Crimes: 1901-1951, 18 BROOK. L. REV. 80, 101–
04 (1951). 
 55. State v. Bell, 288 A.3d 411, 420, 422 (N.H. 2022). 
 56. IMWINKELRIED & LAVE, supra note 18, § 3:25, at 622.   
 57. Id. 
 58. David P. Bryden & Roger C. Park, “Other Crimes” Evidence in Sex Offense Cases, 
78 MINN. L. REV. 529, 546–47 (1994). 
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Note that in a chain plan, there is no necessary sequence to 
committing the crimes.59 The accused can kill the competing heirs in any 
order. Similarly, if the accused intends to bribe several city council 
members to obtain their votes to approve a certain project pending before 
the council, the accused could make the required number of bribes in any 
sequence.60 

As Professor Bryden and Park noted, “linked plans” are 
noncontroversial. There is consensus that uncharged misconduct 
establishing a linked plan may be admitted without violating the 
character prohibition.61 The proponent is not arguing that the accused 
has a general propensity, inclination, or tendency. Rather, the evidence 
tends to establish a specific, preconceived scheme. Nor is the proponent 
contending that the accused has a character or character trait that, at 
some mental level, inclines him or her to succumb to the temptation to 
commit a type of crime. Instead, the proponent argues that the accused 
intentionally formulated a plan encompassing both the charged and 
uncharged acts. The very intentionality of the accused’s mens rea gives 
the evidence far more probative value than a theory that relies on mere 
propensity, inclination, or tendency; the accused who has formulated a 
“linked plan” is much more likely to follow through. 

B. The Point of Controversy: The Validity of the Spurious or “Unlinked-
Plan” Theory 

As Subpart A explained, in linked plan fact situations, all the crimes, 
both charged and uncharged, are linked to a single goal preconceived by 
the accused. The common denominator is the overall goal. In contrast, in 
so-called unlinked-plan cases, there is no grand design or overarching 
goal. Rather, the common denominator is that all the crimes share a 
similar modus, even though the manner of their commission is not unique 
enough to bring the modus operandi theory into play.62 In each offense, 
the perpetrator’s substantive goal is simply to commit that crime,63 but 
the charged and uncharged crimes share a somewhat common 
methodology.64 The prosecution has evidence that the accused has 
committed several very similar crimes.65 The initial question is whether, 
 
 59. Méndez & Imwinkelried, supra note 53, at 482–83. 
 60. Id. 
 61. See infra note 134 and accompanying text. 
 62. Bryden & Park, supra note 58, at 547. 
 63. See Méndez & Imwinkelried, supra note 53, at 484. 
 64. Bryden & Park, supra note 58, at 547. 
 65. See IMWINKELRIED & LAVE, supra note 18, § 3:26, at 632, 634. 
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standing alone, that evidence establishes the existence of a plan that 
passes muster under Rule 404(b)(2) and, if not, what else must the 
prosecution demonstrate in order to introduce the uncharged misconduct 
under the plan theory. 

These questions have badly divided the courts and commentators for 
decades.66  Some fact patterns, though, are less divisive than others. In 
the highly publicized prosecution of alleged mass murderer Juan Corona 
in California in the 1970s, it was clear that in the accused’s mind, there 
was some connection between the killings.67 The accused maintained a 
ledger in which he listed all the victims, both those named in the charged 
offenses and those involved in the uncharged incidents.68  However, the 
accused is rarely so obliging. The courts and commentators have 
struggled with the question of the treatment of cases in which such 
convincing evidence of the accused’s frame of mind is lacking. 

In a 1984 case, People v. Tassell, the California Supreme Court 
emphatically stated that in such cases, the character prohibition forbids 
the receipt of evidence of uncharged misconduct.69 Tassell was accused of 
raping a waitress.70 Over the defense’s objection, the trial judge admitted 
the testimony of two other women who claimed that Tassell had raped 
them.71 The prosecution could not prove the existence of a linked plan; 
there was no indication of a single overarching goal inspiring all three 
offenses.72 Nor did the prosecution have the sort of state-of-mind evidence 
that was present in the Corona prosecution.73 At most, the evidence 
suggested that Tassell had committed similar crimes before. 
Nevertheless, the prosecution argued that the uncharged misconduct 
was admissible under a “plan” theory.74 Writing for the Court, Justice 
Otto Kaus forcefully rebuffed the prosecution’s argument. He stated that 
it was “taboo” to treat the evidence as proof of nothing more than the 
accused’s disposition to commit such crimes.75 He asserted that the 
prosecution was misusing “plan” as a transparent “euphemism” for bad 
character propensity evidence.76 He wrote that in order for the Court to 

 
 66. See id. at 632, 634–37. 
 67. See People v. Corona, 145 Cal. Rptr. 894, 898 (Cal. Ct. App. 1978). 
 68. Id. at 901. 
 69. 679 P.2d 1, 7–8 (Cal. 1984); Méndez & Imwinkelried, supra note 53, at 486–87. 
 70. See Tassell, 679 P.2d at 1. 
 71. See id. at 3. 
 72. Id. at 7–8. 
 73. See supra text accompanying note 68. 
 74. Tassell, 679 P.2d at 4. 
 75. See id. at 6. 
 76. Id. 
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accept the prosecution’s argument, it would have to “bestow[] . . . a 
respectable label on a disreputable basis” for admitting evidence of the 
accused’s bad character.77 

However, leading commentators such as Professors Bryden and Park 
have argued that the unlinked-plan theory is “a textually plausible 
interpretation of the rule against character and reasoning.”78 They 
contend that testimony about an accused’s commission of fairly similar 
offenses can be treated as non-character evidence, at least when the 
common behavior pattern is more specific than general character.79 In 
addition, they argue that, especially in sex offense prosecutions, public 
policy cuts in favor of accepting the unlinked-plan theory.80 The thrust of 
the argument is that sexual assault is such a serious social problem that 
it demands the admission of evidence of an accused’s similar sexual 
misconduct and that the insistence on proof of a linked plan would make 
it extremely difficult to introduce the needed evidence.81 

In 1994—one decade after Tassell—the California Supreme Court did 
an about-face in People v. Ewoldt and endorsed the broader conception of 
the unlinked-plan theory.82 Like Tassell, Ewoldt arose from a sex-offense 
prosecution, involving the accused’s lewd and lascivious acts with his 
stepdaughter.83 There, the prosecution offered evidence that the accused 
had committed similar offenses against the victim’s sister.84 The court 
ruled the evidence admissible under a “plan” theory.85 

The Ewoldt court expressly rejected any requirement that the 
charged and uncharged acts be linked by a single, overarching goal.86 The 
court overruled Tassell on that point of law.87 Under Ewoldt, the 
prosecution need not prove that all the acts were parts of a single, 
continuing conception or plan.88 However, the court stopped short of 
announcing that, without more, an accused’s repeated commission of 
similar offenses suffices to demonstrate the existence of an unlinked 
plan.89 The court stated that its understanding of “plan” mandates more 
 
 77. Id. at 5. 
 78. Bryden & Park, supra note 58, at 547. 
 79. Id. 
 80. See id. at 548. 
 81. See id. at 549. 
 82. People v. Ewoldt, 867 P.2d 757, 759 (Cal. 1994). 
 83. Id. at 759. 
 84. Id. 
 85. Id. 
 86. Id. at 767. 
 87. Id. at 769. 
 88. Id. 
 89. Id. at 770. 
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than a showing of “a series of similar spontaneous acts . . . .”90 To clarify 
its holding, the court announced that “evidence of a defendant’s 
uncharged misconduct is relevant [and, therefore, admissible under the 
plan doctrine] where the uncharged misconduct and the charged 
offense[s] are sufficiently similar to support the inference that they are 
manifestations of a common design or plan.”91 

While the court emphasized that all the offenses introduced on an 
unlinked-plan theory must be “similar,” the court underscored that the 
degree of similarity need not measure up to the exacting standard 
required by the modus operandi theory.92 The court did not provide any 
concrete guidance as to when the shared similarities of the charged and 
uncharged acts are sufficient to allow the trial judge to characterize all 
the acts as “manifestations of a common design or plan.”93 

IV. THE DIFFERING POSITIONS ON THE UNLINKED-PLAN THEORY 
TAKEN BY THE THREE OPINIONS IN THE PENNSYLVANIA 

SUPREME COURT’S 2026 DECISION IN COMMONWEALTH V. 
WALKER 

In separate charging documents in Pennsylvania, Derrick Walker 
was alleged to have raped three different women, B.H., P.C., and T.A.94 
Before trial, the Commonwealth moved to consolidate the charges for a 
joint trial.95 Under Pennsylvania Rule of Criminal Procedure 
582(A)(1)(a), separate offenses may be tried together if “the evidence of 
each of the offenses would be admissible in a separate trial for the 
other.”96 Thus, consolidation depended on cross-admissibility: whether, 
in a separate trial for each rape, the other victims’ testimony would have 
been admissible as evidence of uncharged misconduct.97 The 
Commonwealth argued that the evidence was admissible under the 
“plan” theory mentioned in Pennsylvania Rule of Evidence 404(b).98 As 
previously stated, the case generated three opinions: a lead majority 
opinion authored by Justice McCaffery, a partially concurring and 

 
 90. Id. 
 91. Id. at 769. 
 92. Id. at 770. 
 93. Id. at 769 (announcing the “common design or plan” standard without articulating 
a test for when similarities suffice). 
 94. Commonwealth v. Walker, 350 A.3d 54, 56 (Pa. 2026). 
 95. See id. at 58. 
 96. Id. at 56, 61. 
 97. See id. at 61. 
 98. See id. at 70. 
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dissenting opinion by Justice Dougherty, and a dissenting opinion by 
Chief Justice Todd. Given the controversy described in Part III, it should 
perhaps not be surprising that the three opinions take three different 
positions on the question of the validity and scope of the unlinked-plan 
theory. 

A. The Lead Opinion by Justice McCaffery: The Outright Rejection of the 
Unlinked-Plan Theory 

Justice McCaffery began by noting the general prohibition of 
character evidence, set out in Pennsylvania Rule 404(b).99 He then turned 
his attention to the two theories described in Part III, modus operandi 
and plan.100 

The Justice’s discussion of the modus theory emphasized the strict 
nature of the test.101 He used several of the adjectives commonly used by 
other courts to convey the notion that the modus operandi must be truly 
unique: signature, distinctive, earmark, and handiwork.102 Like the other 
justices, Justice McCaffery concluded that in the instant case, the shared 
characteristics of the three crimes did not constitute a unique enough 
methodology to satisfy the exacting modus operandi test.103 

The Justice then observed that over the decades, some Pennsylvania 
courts had tended to blend, conflate, or merge the tests for modus 
operandi and plan.104 However, just as the Federal and Pennsylvania 
versions of Rule 404(b) mention “identity” and “plan” separately, the 
Justice insisted on distinguishing the two theories.105 The Justice’s 
opinion then turned to the plan theory.106 

At the next level of analysis, the Justice distinguished among the 
various versions of the plan theory.  On the one hand, the Justice 
wholeheartedly approved of the linked plan version.107 The Justice 
explained that in this version, the accused has a “preconceived” or 
“previously conceived”108 plan aimed at achieving a single goal.109 The 

 
 99. See id. at 61–62. 
 100. Id. at 63. 
 101. Id. at 68. 
 102. Id. at 71. 
 103. See id. at 73. 
 104. See id. at 71–72. 
 105. See id. at 71; FED. R. EVID. 404(b)(2); PA. R. EVID. 404(b)(2) (2026). 
 106. Walker, 350 A.3d at 73. 
 107. See id. at 74–76. 
 108. Id. at 63. 
 109. Id. at 72–73. 
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accused’s mind must have formulated an overall, overarching grand 
design in which the individual crimes are steps or stages.110 

The Justice provided examples of acceptable plans. One was a 
sequential plan: 

Perhaps a defendant intended to murder the victim but did not 
own a firearm or have a firearm license. A few days before the 
murder, he broke into his neighbor’s home to steal a gun which 
he intended to (and later did) use as the murder weapon. Under 
the common plan exception, the evidence of the burglary and 
unlawful possession of the firearm would be admissible during 
the defendant’s trial for the murder (and vice versa). All of the 
crimes committed by the defendant were linked to, and part of 
his, preconceived plan to achieve a common goal—murder the 
victim.111 

Another Justice’s example was a chain plan. In that example, a drug 
dealer murdered two other drug dealers to “increase his influence in [the] 
local drug trade.”112 The Justice added the qualification that at the time 
the accused forms his or her plan, the accused need not contemplate every 
specific crime that he or she will later commit to achieve the overall 
objective.113 However, the Justice was adamant that all the crimes be 
linked in the sense that they all further the achievement of a single, 
larger goal.114 

The Justice sharply distinguished linked plans from so-called 
unlinked or spurious plans. In the Justice’s view, in these cases, the 
prosecution evidence is reducible to nothing more than “‘the mere 
repeated commission of crimes of the same class . . . .’”115 Concededly, 
when presented with opportunities to commit crimes, the accused 

 
 110. Id. at 62–63. 
 111. Id. at 74. 
 112. Id. at 65. 
 113. Id. at 74 (“This is not to say that every crime or bad act must have been 
contemplated in the formulation of the common plan. Instead, what is required is that [the] 
acts were committed in furtherance of a singular goal. Consider, for example, a defendant 
who robs a bank. During his getaway, he leads police on a highspeed chase and hits a 
pedestrian. He initially escapes and breaks into a home to lie low. A few days later, he steals 
a car before he is arrested. Under the common plan or scheme exception, each of the 
defendant’s crimes (robbery, assault, burglary, and theft) would be admissible in a trial for 
the others, as they were all committed in furtherance of a common goal—to rob the bank 
and escape with the proceeds.”). 
 114. Id. 
 115. Id. at 66, 71. 
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randomly perpetrates offenses that undeniably share some 
characteristics.116 However, there is no “one common goal” linking the 
offenses, and absent such a goal, the admission of the evidence violates 
the character prohibition.117 In short, at the conclusion of the Justice’s 
analysis, the majority opinion altogether repudiates the unlinked-plan 
theory. 

B. Chief Justice Todd’s Dissent: The Endorsement of a Broad Unlinked-
Plan Theory 

In Chief Justice Todd’s dissent, the Chief Justice agrees with many 
of the points made by Justice McCaffery. To begin with, the Chief Justice 
readily acknowledges that Rule 404(b) forbids the prosecution from 
offering evidence of uncharged misconduct based on character or 
propensity reasoning.118 In addition, like Justice McCaffery, the Chief 
Justice approves of the modus operandi with its strict requirement for 
proof of a truly unique modus.119 The Chief Justice cites many of the 
labels for the modus operandi theory mentioned in Justice McCaffery’s 
opinion, such as signature and distinctive.120 Further, the Chief Justice 
concurs that it is important to differentiate between the modus operandi 
and plan theories.121 Finally, like Justice McCaffery, the Chief Justice 
believes that the linked plan theory passes muster under Rule 404(b) 
because evidence admitted under that theory possesses genuine non-
character relevance.122 

The Chief Justice, though, parts company with Justice McCaffery 
over the question of the validity of the unlinked-plan theory. The Chief 
Justice concedes that in the typical unlinked-plan case, there is no 
overarching goal inspiring all the crimes; rather, the accused’s objective 
is the commission of the individual crime.123 Here, the accused’s goal “is 
limited to completion of that act itself . . . .”124 Despite the lack of a 
common goal, the Chief Justice insists that both precedent and policy 
favor accepting the unlinked-plan theory. 
 
 116. See id. at 73. 
 117. Id. at 74. 
 118. Id. at 108 (Todd, C.J., dissenting). 
 119. Id. at 114. 
 120. Id. at 112–13. 
 121. Id. at 114. 
 122. Id. at 116–18 (“[W]here several crimes constitute constituent parts of a plan in 
which each crime is but a piece of the larger plan . . . .”); see also id. at 119 (“[S]ome criminal 
schemes may involve a linked series of preconceived crimes . . . .”). 
 123. Id. at 119. 
 124. Id. 
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As a matter of precedent, the Chief Justice approvingly cites the 
California Supreme Court’s Ewoldt decision,125 mentioned in Part III. 
The Chief Justice adds that “[o]ne year after the California Supreme 
Court issued its decision in Ewoldt, the Washington Supreme Court 
relied heavily thereupon.”126 Collecting a long list of other cases, the 
Chief Justice asserts that “[s]everal other state and federal courts” have 
adopted the position staked out by Ewoldt.127 As the Chief Justice reads 
those opinions, there is considerable support for the view that Rule 404(b) 
is satisfied when the prosecution can establish that the accused has an 
“overarching” “script or playbook”128 that the defendant employs in part 
because he has successfully utilized the same modus in the past.129 These 
cases require neither an overarching goal that inspires all the crimes nor 
a modus operandi that is truly unique. 

In addition to arguing that there is ample precedent for the unlinked-
plan interpretation of “plan” in Rule 404(b), the Chief Justice contends 
that there is a compelling policy justification for embracing the unlinked-
plan theory. As previously stated, Professors Bryden and Park developed 
the contention that confining “plan” in Rule 404(b) to linked plans would 
make it very difficult to prosecute sex offenses.130 Without citing that 
article, the Chief Justice elaborates the same contention: 

Critically, under the majority’s . . . standard, a defendant’s other 
sexual assaults would virtually never be admissible in a trial for 
another charged sexual offense under the common plan, scheme, 
or design exception, unless offered under the signature crime 
theory to prove identity. I struggle to conceive of a scenario in 
which multiple sexual offenses would fall within the majority’s 
narrow definition of plan, which essentially distills to an ongoing 
series of incidents or actions which a defendant perpetrates to 
reach a single end goal. Indubitably, a defendant’s goal in 
committing a rape or other sexually-based offense is limited to 
completion of that act itself, without consideration of any future 
contemplated rapes or sexual assaults, particularly in cases such 
as this, where a defendant opportunistically commits such crimes 

 
 125. See id. at 114–16. 
 126. Id. at 116 (discussing State v. Lough, 889 P.2d 487 (Wash. 1995)). 
 127. Id. at 117–18 (citing a Tenth Circuit decision as well as decisions from Colorado, 
Connecticut, Massachusetts, Michigan, Montana, Ohio, Rhode Island, South Carolina and 
South Dakota). 
 128. Id. at 119. 
 129. Id. at 121. 
 130. Bryden & Park, supra note 58, at 548. 
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while employing familiar tactics to achieve his end goal of 
victimizing a complete stranger.131 

While the policy argument may have special force in the context of 
enforcing criminal prohibitions against sexual assault, the Chief Justice 
goes further and asserts that similar reasoning can logically be applied 
in prosecutions for “other types of offenses, such as opportunistic theft, 
burglary, or robbery.”132 

The upshot is that while Justice McCaffery’s lead opinion flatly 
rejects an unlinked plan as an acceptable noncharacter theory under 
Rule 404(b), the Chief Justice’s dissent takes the polar extreme position, 
championing a broad version of the theory. Near the end of the plan 
discussion, the dissenting opinion summarizes the Chief Justice’s 
position: “a defendant has acted pursuant to an overarching plan or 
scheme to achieve results in a manner successfully utilized by him to 
reach an end goal in the past where charged and uncharged acts bear 
sufficient similarities, albeit without requiring as weighty parallels as is 
needed to establish identity.”133 

C. Justice Dougherty’s Opinion: Advocating a Narrowed Version of the 
Unlinked-Plan Theory 

On many points of law, Justice Dougherty is in complete agreement 
with both Justice McCaffery and the Chief Justice. Simply stated, Justice 
Dougherty agrees that Rule 404(b) forbids the prosecution from using 
uncharged misconduct evidence to prove an accused’s bad character or 
propensity; the modus operandi and plan theories must be distinguished 
rather than conflated; the modus operandi theory requires a showing of 
a unique, signature modus operandi; and like the modus operandi theory, 
the linked plan theory satisfies Rule 404(b)(2).134 

However, when Justice Dougherty turns to the unlinked-plan theory, 
he parts company with both Justice McCaffery and the Chief Justice. As 
we have seen, in the lead majority opinion, Justice McCaffery rejects the 
unlinked-plan theory. Justice Dougherty rejoins that “I do not foreclose 
the possibility that, in appropriate circumstances, an ‘unlinked plan’ 
theory could serve as an exception to Rule 404(b)’s general rule of 
exclusion.”135 In other words, Justice Dougherty was unwilling to “join 
 
 131. Commonwealth v. Walker, 350 A.3d 54, 119 (Pa. 2026) (Todd, C.J., dissenting). 
 132. Id. 
 133. Id. at 121. 
 134. Id. at 90–92 (Dougherty, J., concurring in part and dissenting in part). 
 135. Id. at 92. 
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the majority’s outright rejection of an unlinked plan theory in all 
circumstances.”136 

However, Justice Dougherty also took issue with the Chief Justice. 
Justice Dougherty concluded that the Chief Justice’s conception of an 
unlinked plan is unduly broad and does not identify the “appropriate 
circumstances” for applying that theory.137 

After reviewing several dictionary definitions of the term “plan,” 
Justice Dougherty concludes that a core element of a plan is “some level 
of forethought for actions to be taken in the future.”138 Justice Dougherty 
then argues that, like the dictionary definitions, a proper interpretation 
of “plan” in Rule 404(b) points to the conclusion that “plan” requires a 
level of forethought.139 Justice Dougherty explains that, like any term in 
a statute, “plan” must be construed in context, and that the other 
provisions in Rule 404(b) form part of the pertinent context for 
interpreting “plan.”140 In Justice Dougherty’s view, interpreting “plan” as 
mandating a showing of forethought is necessary to distinguish that 
notion from general character and character traits, which generally 
incline a person toward certain sorts of action.141 Traits such as 
peaceableness and chastity can incline or tend a person to engage in 
certain types of behavior. Interpreting “plan” as requiring more than a 
mere propensity, inclination, or tendency is the most sensible way to 
draw the line between, on the one hand, “plan” and, on the other, 
character, trait, and propensity.142 

Justice Dougherty points out that if the courts were to endorse Chief 
Justice Todd’s version of the unlinked plan, in all probability, they would 
purport to find “plans” when the person was merely “acting (or reacting)” 
to “a triggering event.”143 A recurring theme in Justice Dougherty’s 
opinion is that, as that term is used in Rule 404(b)(2), “plan” requires 
forethought and should not be stretched to cover “conduct that is merely 
reactionary.”144 Justice Dougherty rejected the government’s urging to 
treat an accused’s “opportunistic resort to criminal techniques that 
succeeded for him previously” as conduct qualifying for admission under 

 
 136. Id. at 94. 
 137. See id. at 92, 94. 
 138. Id. at 92. 
 139. Id. at 92–93. 
 140. Id. at 93. 
 141. Id. 
 142. Id. 
 143. Id. 
 144. Id. at 92–93. 
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an unlinked-plan theory.145 To be sure, the Chief Justice required a 
showing of similarities in modus between the charged and uncharged 
crimes,146 but similarities are to be expected when a person repeatedly 
succumbs to a propensity. There might be nothing more than “a series of 
spontaneous events.”147 The obvious explanation for the similarities 
could be that the accused has a strong propensity and a weak 
imagination. 

To “draw the line” between unacceptable propensity and an 
acceptable unlinked plan, Justice Dougherty underscored the notion of 
forethought. An accused giving forethought to his or her modus is 
engaging in a type of “preparation” for the subsequent commission of 
crimes.148 “Preparation” is another permitted purpose mentioned in Rule 
404(b)(2).149 Direct evidence of a preconceived methodology—such as the 
ledger introduced in the Corona prosecution—is rare.150 Justice 
Dougherty made the same point, observing that “in most cases, there will 
likely be no direct evidence that the defendant sketched out a 
methodology for committing a particular crime multiple times.”151 In that 
light, Justice Dougherty advanced a proposal to narrow the concept of an 
unlinked plan: 

Accordingly, for an unlinked plan theory to be viable under Rule 
404(b), I would require: (1) evidence of a preparatory step 
whereby the defendant created the opportunities to commit the 
crimes, and (2) that the method used for commission of the crimes 
is nearly identical. Then, the number of those identical steps 
would weigh on the probative value of establishing a “plan” (the 
more identical steps, the greater the probative value).152 

 
 
 
 

 
 145. Id. at 94 (quoting Brief for the Office of Attorney General as Amici Curiae 
Supporting Appellee at 15, Commonwealth v. Walker, No. 39 EAP 2024 (Pa. Aug. 20, 2024)). 
 146. See id. at 121 (Todd, C.J., dissenting). 
 147. Id. at 96 (Dougherty, J., concurring in part and dissenting in part) (quoting People 
v. Ewoldt, 867 P.2d 757, 771 (Cal. 1994)). 
 148. Id. at 94–95. 
 149. PA. R. EVID. 404(b)(2). 
 150. See supra Part III.B. 
 151. Walker, 350 A.3d at 95 (Dougherty, J., concurring in part and dissenting in part). 
 152. Id. at 97. 
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V. A CRITICAL EVALUATION OF THE VARYING POSITIONS ON THE 
VALIDITY OF THE UNLINKED-PLAN THEORY IN THE THREE 

OPINIONS IN WALKER 

Part III described the macrocosm, the national controversy over the 
scope of the plan theory for admitting uncharged misconduct evidence.  
Part IV described how the controversy surfaced in the microcosm of the 
Pennsylvania Supreme Court’s Walker opinion. The ultimate question, of 
course, is which of the three positions stated in Walker is the soundest. 
Part V addresses that question. 

A. Justice McCaffery’s Position That the Courts Should Not Recognize 
Any Version of the Unlinked-Plan Theory. 

As noted in Part IV.A, Justice McCaffery concluded in the majority 
opinion that the courts should not recognize any version of an unlinked-
plan theory.153 Rather, the courts ought to recognize only linked plans in 
which all the crimes, both charged and uncharged, are steps toward a 
single, overarching goal or grand design. Of course, if in principle the 
courts should recognize a broad or even a narrow version of the unlinked-
plan theory, Justice McCaffery’s position is mistaken. Thus, the final 
evaluation of the merit of Justice McCaffery’s position turns on an 
assessment of the broad and narrow versions proposed in the other two 
opinions in Walker. 

B. Chief Justice Todd’s Position That the Courts Should Recognize a 
Broad Version of the Unlinked-Plan Theory. 

Although Chief Justice Todd can marshal case law from other 
jurisdictions lending support to a broad version of the unlinked-plan 
theory,154 that theory is ultimately flawed. 

To begin with, the theory is unsound as a matter of evidentiary 
policy. There is no meaningful distinction between the verboten 
character reasoning and a broad, unlinked-plan theory. When the trier 
engages in forbidden character reasoning, the trier is relying on the 
accused’s propensity to commit a certain type of crime. Under the Chief 
Justice’s formulation of the unlinked-plan theory, a “plan” can encompass 
even offenses that are acts of opportunity155—but an act of opportunity is 

 
 153. Id. at 73 (majority opinion). 
 154. See id. at 116–18 (Todd, C.J., dissenting). 
 155. Id. at 119. 
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often nothing more than the accused spontaneously succumbing to an 
inclination or temptation. The Chief Justice approved of the Attorney 
General’s argument that an unlinked plan may consist of “an offender’s 
[repeated] opportunistic resort to criminal techniques that succeeded for 
him previously.”156 

To be sure, even under the Chief Justice’s version of the unlinked-
plan theory, there is the limitation that the crimes must share 
“similarities, albeit without requiring as weighty a parallel as is needed 
to establish identity”157 under the modus operandi theory. The core of the 
foundation for this version of an unlinked plan is proof of the accused’s 
repeated commission of the same type of offense. Again, though, 
similarities between offenses are expected when the accused has both a 
strong propensity and a weak imagination. The typical offender is not 
one of the imaginative criminal geniuses of the Batman movies. As the 
California Supreme Court correctly noted in its early Tassell decision, in 
the unlinked sense, “plan” is nothing more than a “euphemism” for 
propensity.158 The essence of propensity is an inclination or tendency to 
repeat the same type of conduct. Especially since Chief Justice Todd’s 
expansive version of an unlinked plan includes opportunistic conduct,159 
there is little or no difference between that version of an unlinked plan 
and thinly disguised propensity evidence. The Chief Justice approvingly 
cited the language in the California Supreme Court’s later Ewoldt 
opinion that testimony about uncharged crimes is admissible only when 
“both the uncharged misconduct and the charged offenses [were] 
manifestations of a common design or plan.”160 However, neither the 
Ewoldt Court nor the Chief Justice offered any practical, meaningful 
guidance that would enable a trial judge to determine whether all the 
crimes are such “manifestations.” 

As Part IV pointed out, though, the Chief Justice added a social policy 
argument in support of the broad version of “plan.” Like Professors 
Bryden and Park, Chief Justice Todd contended that narrowing the 
concept of “plan” can make it difficult to prosecute repeat sexual 
offenders.161 However, paradoxically, that contention undercuts the Chief 
Justice’s position. Like the Chief Justice, Professors Bryden and Park 
 
 156. Id. at 119 (quoting Brief for the Office of Attorney General as Amici Curiae 
Supporting Appellee at 15, Commonwealth v. Walker, No. 39 EAP 2024 (Pa. Aug. 20, 2024)). 
 157. Id. at 121. 
 158. Méndez & Imwinkelried, supra note 53, at 478–79 (quoting People v. Tassell, 679 
P.2d 1, 5 (Cal. 1984)). 
 159. Walker, 350 A.3d at 119 (Todd, C.J., dissenting). 
 160. Id. at 116. 
 161. Id. at 119. 
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argued that sexual misconduct is such a serious social ill that the courts 
should be receptive to uncharged misconduct evidence likely to deter 
such misconduct.162 The professors matter-of-factly observe that in sex 
offense prosecutions, courts tend to accept the “broadest” version of 
“plan.”163 

That observation is telling. Professors Bryden and Park released 
their article in 1994. After a battle in Congress, Federal Rule of Evidence 
413 was enacted and took effect in 1995.164 By its terms, Rule 413(a) 
provides that “[i]n a criminal case in which a defendant is accused of a 
sexual assault, the court may admit evidence that the defendant 
committed any other sexual assault. The evidence may be considered on 
any matter to which it is relevant.”165 Congresswoman Molinari, one of 
the floor sponsors for the Rule, stated that the second sentence in 413(a) 
means that the Rule is intended to permit the prosecution to offer such 
misconduct as “propensity” evidence.166 Another sponsor, Senator Dole, 
asserted that the Rule’s purpose was to allow the admission of uncharged 
misconduct against “a repeat offender.”167 Predictably, the courts have 
uniformly construed the Rule as permitting the prosecution to do what 
Rule 404(b)(1) would otherwise prohibit, namely, to offer the uncharged 
act “to prove a person’s character in order to show that on a particular 
occasion the person acted in accordance with character.”168 

At the very least, the enactment of statutes and other provisions, 
such as Rule 413, weakens the policy argument for a broad version of the 
unlinked-plan theory. Rule 413 lessens the need to invoke the 404(b)(2) 
plan theory because the Rule provides an alternative path to 
admissibility. Perhaps even more importantly, though, the very fact that 
Congress deemed it necessary to enact Rule 413 to permit the admission 
of uncharged sexual misconduct is suggestive. It is hardly far-fetched to 
think that the drafters of Rule 413 realized that in the past, Rule 404(b) 
and the “plan” theory had been distorted to rationalize the admission of 
such evidence. The passage of Rule 413 can be viewed as an act of 

 
 162. See Bryden & Park, supra note 58, at 548–50. 
 163. Id. at 548. 
 164. IMWINKELRIED & LAVE, supra note 18, § 2:33, at 337. 
 165. FED. R. EVID. 413(a). 
 166. See 140 CONG. REC. H23603 (daily ed. Aug. 21, 1994) (statement of Rep. Susan 
Molinari). 
 167. See 139 CONG. REC. S27549 (daily ed. Nov. 4, 1993) (statement of Sen. Robert Dole). 
 168. FED. R. EVID. 404(b)(1); see Paul F. Rothstein & Edward J. Imwinkelried, The 
Future Scope of the Character Evidence Prohibition: The Contextual Statutory Construction 
Argument That Could Finally Force the Policy Discussion, 60 CRIM. L. BULL. 127, 139–40 
(2024). 
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intellectual honesty: the frank recognition that an exception to the 
character prohibition had to be carved out to permit the routine 
admission of such testimony. At least implicitly, the drafters may have 
appreciated that the honest, rigorous enforcement of Rule 404(b)(2) 
would bar the sort of evidence that the Chief Justice believes qualifies 
under a broad, unlinked-plan theory. 

C. Justice Dougherty’s Position That the Courts Should Recognize a 
Narrow Version of the Unlinked-Plan Theory. 

As we have seen to date in Part V, the Chief Justice’s broad unlinked-
plan theory cannot withstand scrutiny. The foundation the Chief Justice 
describes for an unlinked plan does not guarantee that the uncharged 
misconduct admitted as “plan” evidence possesses legitimate non-
character logical relevance. If there is no defensible version of the 
unlinked-plan theory, Justice McCaffery’s outright rejection of an 
unlinked plan is correct. However, the remaining possibility is that a 
narrow version of the unlinked-plan theory, like Justice Dougherty’s 
proposal, could satisfy Rule 404(b)(2). 

Justice Dougherty’s proposal for a circumscribed notion of an 
unlinked plan is a step in the right direction. Again, Justice Dougherty 
contends that the courts should find an unlinked plan when there is both 
“evidence of a preparatory step whereby the defendant created the 
opportunities to commit the crimes” and “the method used for 
commission of the crimes is nearly identical.”169 At several points in the 
opinion, Justice Dougherty states that both in ordinary parlance and in 
Rule 404(b)(2), “plan” connotes “forethought.”170 He believes that, unlike 
Chief Justice Todd’s proposal, a narrow version of unlinked-plan theory 
can ensure that uncharged misconduct is admitted only when the facts 
reflect genuine forethought on the accused’s part.171 

Justice Dougherty’s proposal is certainly an improvement over the 
amorphous, unlinked plan that many courts have accepted in the past. 
The proposal requires a showing that at the outset of the crimes, the 
accused committed “a preparatory step whereby the defendant created 
the opportunities to commit the crimes.”172 That requirement 
distinguishes Justice Dougherty’s proposal from the unlinked-plan 
formulations that many courts have previously accepted and, 

 
 169. Walker, 350 A.3d at 97 (Dougherty, J., concurring in part and dissenting in part). 
 170. Id. at 92–93. 
 171. See id. at 94–95. 
 172. Id. at 97. 



RUTGERS UNIVERSITY LAW REVIEW  FALL 2026  

28 RUTGERS UNIVERSITY LAW REVIEW [Vol. 79 

 

importantly, tends to ensure that the accused’s conduct reflects the 
requisite forethought. 

However, Justice Dougherty’s proposal arguably does not go far 
enough in tightening the concept of an unlinked plan. The first part of 
Justice Dougherty’s proposal focuses only on the initiation of the crime, 
the “preparatory step.”173 To use Chief Justice Todd’s terminology, 
Justice Dougherty’s initiation step is only the first scene in the “script” 
or the first chapter of the “playbook.”174 Justice Dougherty’s proposal 
requires that the subsequent steps in the commission of the charged and 
uncharged crimes be very similar or nearly identical.175 It would be 
preferable to require not only that the subsequent steps in the charged 
and uncharged crimes be similar but also that at least some of those steps 
indicate forethought. If the perpetrator used a firearm, did he or she use 
a silencer in all the crimes to reduce the risk that the discharge would be 
detected? Did the perpetrator wear gloves in all the crimes to decrease 
the danger that he or she would leave a fingerprint or have gunshot 
residue (GSR) deposited on his or her body? Were all the crimes 
committed at locations where there are no CCTV cameras? Were all the 
crimes perpetrated near paths or streets that would facilitate a quick 
getaway? It is undeniably helpful that all the crimes shared some 
features. However, it would be much more probative of a plan if both the 
initiation of the crime and some features of the shared modus are indicia 
of forethought. When the features are both similar and suggestive of 
forethought, there is much less likelihood that the “plan” will sweep up 
the sort of random, spontaneous,176 opportunistic,177 or reactionary178 
conduct that Justice Dougherty firmly believes should be excluded from 
the concept of plan. 

As previously stated, even without this modification, Justice 
Dougherty’s proposal is a distinct improvement over the status quo of 
unlinked-plan jurisprudence in many states. At first, one might think 
that the Justice’s proposal goes far enough to prevent the admission of 
propensity evidence. However, it is important to remember, as Justice 
Dougherty acknowledges, in this doctrinal area the “boundary” between 
proper plan evidence and inadmissible propensity can be “hazy.”179 The 

 
 173. Id. 
 174. Id. at 119 (Todd, C.J., dissenting). 
 175. Id. at 97 (Dougherty, J., concurring in part and dissenting in part). 
 176. Id. at 96. 
 177. Id. at 94. 
 178. Id. at 92–93. 
 179. Id. at 95. 
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Justice writes that “the standard must be high.”180 In the mind of lay 
jurors without legal training, the distinction between improper 
propensity reasoning and a permissible noncharacter theory can be “a 
fine line.”181 That already fine line can become “gossamer-thin”182 in this 
setting. An accused who has a strong propensity might commit a series 
of similar crimes. When a judge admits uncharged misconduct under an 
unlinked-plan theory, the evidence the jury may find the most salient is 
the testimony that the accused perpetrated a series of similar crimes. 
Justice Dougherty’s proposal affords the accused greater protection 
against distortion of the plan theory than many of the previous iterations 
of the unlinked plan. However, given the stakes and the thinness of the 
line between the forbidden and permissible uses of the evidence, it would 
be prudent to put more guardrails in place. 

The Introduction quoted Rule 404(b) in its entirety. To this point, the 
discussion has focused only on Rule 404(b)(1) setting out the general 
character prohibition and Rule 404(b)(2) listing permissible purposes for 
introducing uncharged misconduct evidence. However, Rule 404(b)(3) 
now becomes pertinent. Rule 404(b)(3) was added in 1991 and imposed a 
special pretrial notice requirement for uncharged misconduct 
evidence.183 The pretrial notice requirement was toughened in 2020.184 
As amended, Rule 404(b)(3)(B) expressly requires the prosecution to give 
the defense pretrial notice of “the reasoning that [supposedly] supports” 
the non-character “purpose” for which the prosecution is proffering the 
evidence.185 The advance notice gives both the defense and the trial judge 
additional time to carefully examine the prosecution’s proffer and 
determine whether the evidence possesses genuine non-character 
relevance. There is no such pretrial notice requirement for hearsay under 
Article VIII.186 For instance, there is no mandate that the proponent 
preview an argument that his or her testimony is non-hearsay under 
Rule 801(a) or Rule 801(c)(2).187 A special notice requirement 
guaranteeing additional time to scrutinize uncharged misconduct 
evidence is warranted precisely because the line between evidence 

 
 180. Id. 
 181. See United States v. Derington, 229 F.3d 1243, 1247 (9th Cir. 2000); State v. Brown, 
900 A.2d 1155, 1160 (R.I. 2006) (quoting State v. Garcia, 743 A.2d 1030, 1052 (R.I. 2000)). 
 182. Teneille R. Brown, The Content of Our Character, 126 PENN. ST. L. REV. 1, 11 (2021). 
 183. FED. R. EVID. 404(b)(3)(B) advisory committee’s note to 1991 amendment. 
 184. FED. R. EVID. 404(b)(3)(B) advisory committee’s note to 2020 amendment. 
 185. See FED. R. EVID. 404(b)(3)(B). 
 186. See FED. R. EVID. 801 (defining hearsay and identifying categories of non-hearsay 
without imposing any pretrial notice requirement). 
 187. See FED. R. EVID. 801(a), (c). 
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prohibited by 404(b)(1) and evidence permitted by 404(b)(2) is especially 
difficult to discern.188  That difficulty argues for a narrow construction of 
the unlinked-plan theory. 

VI. CONCLUSION 

In the past, the jurisprudence of uncharged misconduct evidence has 
been sharply criticized for its reliance on vague talismans189 and 
catchphrases190 that have allowed courts to play “fast and loose” in their 
analyses.191 While paying lip service to the character evidence 
prohibition,192 numerous courts have disingenuously mongered 
expressions such as res gestae193 and “inextricably intertwined”194 to 
justify the admission of uncharged misconduct devoid of noncharacter 
relevance. As Part III pointed out, for decades, “plan” was a term 
frequently used pretextually. The manipulation of the “unlinked-plan” 
theory was the primary culprit. 

In Walker, the Pennsylvania Supreme Court addressed the 
longstanding controversy over the unlinked plan and entered the breach 
“once more.” To the Court’s credit, its three opinions thoroughly and 
thoughtfully air the questions of whether the courts should recognize 
unlinked plans and, if so, how the scope of the unlinked-plan theory 
should be defined. The rendition of the Walker decision offers other courts 
a valuable opportunity to rethink their own positions on these issues. 

Justice Dougherty’s opinion contains a valuable insight that other 
jurisdictions can capitalize on. The Justice’s opinion drives home the 
point that in both ordinary usage and as a matter of the statutory 
 
 188. See generally Edward J. Imwinkelried, The Worst Surprise of All: No Right to 
Pretrial Discovery of the Prosecution’s Uncharged Misconduct Evidence, 56 FORDHAM L. 
REV. 247 (1987) (calling for the adoption of a pretrial notice requirement such as the one 
that was adopted four years later). 
 189. See United States v. Sneezer, 983 F.2d 920, 927 (9th Cir. 1992) (O’Scannlain, J., 
concurring in part and dissenting in part) (objecting that the majority’s recitation of 
“motive, intent and the fact of a plan” was not “talismanic”). 
 190. See A.A.S. ZUCKERMAN, THE PRINCIPLES OF CRIMINAL EVIDENCE 229–30 (1989) 
(observing that such catch-phrases gloss over the context that governs admissibility). 
 191. See Capra & Richter, supra note 5, at 769, 780, 784–85, 831 (describing the routine 
judicial practice of reciting every permissible purpose to justify admitting other-acts 
evidence). 
 192. See id. at 780. 
 193. See IMWINKELRIED & LAVE, supra note 18, § 6:30, at 1122. 
 194. See id. § 6:33, at 1140–41, 1154. See generally Edward Imwinkelried, The Second 
Coming of Res Gestae: A Procedural Approach to Untangling the “Inextricably Intertwined” 
Theory for Admitting Evidence of an Accused’s Uncharged Misconduct, 59 CATH. U. L. REV. 
719 (2010) (describing the “inextricably intertwined” theory). 
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interpretation of Rule 404(b)(2), “plan” connotes forethought. The Justice 
makes a strong case that even when there is no overarching plan based 
on a single goal, it is defensible to invoke the unlinked-plan theory if the 
shared characteristics of the charged and uncharged crimes seem to have 
been consciously shaped by forethought. Simply stated, do the common 
features of the crimes reflect conscious choice rather than mere 
propensity, inclination, or tendency? Admittedly, Part V recommended 
modestly modifying Justice Dougherty’s proposed test to place an even 
greater premium on indicia of forethought. Nonetheless, Justice 
Dougherty deserves credit for tackling the difficult problem of reforming 
the unlinked-plan concept and making a major contribution to the 
discourse on the plan theory. Other courts should take note of Walker and 
seize the opportunity to implement reforms that screen out character 
evidence masquerading as evidence of an accused’s plan. 

 
   
 


